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l. I ntroduction

The foll ow ng descriptive overview of the German corporate
governance systemand the current debate is structured as
follows. Part Il will give some information on the enpirica
background. Part 11l will describe the formal |egal setting as
wel | as actual practices in sone key areas. Part IV will then
deal with some issues of the current debate.

I1. The Enpirical Background

1. Nunber of firns

Ootaining new reliable data on all firms in reunified Germany is
not yet possible. The only data I can offer here are as of 1990
and concern only the firms in former West Germany'. There were
roughly 2,100,00 firms in Germany. O these nore than one and a
half mllion were run by a sole proprietor, about 250,00 by
partnerships and a slightly |arger nunber (265, 00) by
corporations. As the corporate governance issue is mainly, from
a practical point of view, an issue involving |arge, publicly-
hel d corporations, |let us break these nunbers of corporations
down into those of privately and of publicly-held corporations.



O the 265,000 corporations about 263,000 were private
conpanies with limted liability and | ess than 1, 800
were stock corporations. O the latter only about 80
are widely hel d>. However, nost of these corporations
with widely distributed ownership are anong the 100
largest firms in Germany?®
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Table 1 konn
ni ch

gefu
nden

werd

en.

Sole ownership 1,545,264
Partnerships

- Offene Handelsgesellschaft 173,294
- Kommanditgesellschaft 85,219
Corporations

- Aktiengesellschaft (1) 1,717
- GmbH (2) 263,341
Other (3) 35,139
Total 2,103,974

Numbers as of 1990. Source: See footnote 1. The numbers cover the turnover-tax paying firms
in former West Germany. Most farmers, doctors, dentists and several other professions are
excluded.

1) Stock corporations (includes Kommanditgesellschaften auf Aktien).
2) Gesellschaften mit beschrankter Haftung (private companies with limited liability).
3) Including Erwerbs- und Wirtschaftsgenossenschaften, firms in public law form,

branches of foreign firms.

2. Structure of Ownership

We can already gather fromthese nunbers that the description of
t he German corporate governance systemas "bank-orientated” is a
m snoner if we ook at all firms. The bulk of our industry is
still made up of small and mediumsized firns (the

"Mttel stand") which are owned by sole proprietors, famlies or
partners. Banks play a particular role in corporate governance
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only in our conparatively few "stock corporations" with Kkonn
smal |, scattered shareholders. | will get back to the ni ch
rol e of banks in corporate governance in these gefu

_ nden
conpani es |ater. wer d

en.
First, let us have a nore detailed | ook into the

structure and distribution of ownership in our firns.

Partici pati ons or shares can be held by:

- private owners or famlies;
- ot her firnms;

- t he public sector;

- financial institutions;

- f oreigners.

Exact data for all firnms are not avail able. The follow ng table
shows the distribution of owership of foreign as well as
donestic shares in public conpanies |imted by shares

(Akti engesel | schaften) held by German investors. This chart
gives us at |east a rough inpression of the distribution of
ownership in the group of firns which is of interest here with
respect to the corporate governance issue.
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Table 2 konn
ni ch
gefu

Distribution and development of ownership nden

in domestic shareholdingsl) (in %) \Aeefr?

Sector 1960 1970 1980 1990
Private households 27 28 19 17
Firms 44 41 45 42
Public sector 14 11 10 5
Foreign firms/investors 6 8 11 14
Banks 6 7 9 10
Insurance companies/

Pension Funds 3 4 6 12

1) Source: Monatsberichte der Deutschen Bundesbank, Oct. 1991, at p. 28.

How are these data to be interpreted?

a) Pri vat e househol ds

The tabl e shows that sharehol di ngs of private househol ds
declined steadily since 1960. There are various factors which
contributed to this devel opnent:

- conservative savings patterns in our households (in 1991
shares made up only DM 1.1 billion as conpared to a total of DM
3,098 billion in assets for all Wst Gernman private househol ds?);

- peculiarities of our social security systent;
- a still smaller and | ess-devel oped securities market than,

e.g., inthe UK

b) Fi rms
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O her firns are by far the nost dominant group of konn
sharehol ders. A study recently estimated that as nuch ni ch
as 90 % of all donmestic stock corporations and nore gefu

than 50 % of all German partnerships are nmenbers of \Qﬂiﬁ

groups of two or nore firns which are | ocked to each en.
ot her by personal and/or capital links® This feature

| eads to special problens in terns of corporate governance, and
our German conpany | aw devel oped an extensive set of rules, the

"Konzernrecht", which especially deals with groups of conpanies’.

c) Foreign investors

Qur numbers reveal that, since 1960, foreign investnents in
German stock corporations increased steadily. This increase
agai n poses sone new policy questions with respect to corporate
governance, as foreign private and institutional investors tend
not to vote their shares but to renmain passive®

d) Banks

German banks may hold stock in non-bank firns for their own
account® Qur figures here show that banks in 1990 hel d about

10 % of all domestic or foreign shares held by Gernman investors.
These hol dings range fromsnmall stakes up to controlling bl ocks
in single cases. The credit sector as a whole held in Novenber
1993 4,310 participations of 10 % or nore of the equity capita
of non-bank firns.
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e) I nsurance conpani es; pension funds konn

ni ch
According to table 2 insurance conpani es and pensi on gefJ
funds together held 12 % of all shares in 1990. This nden

statistic may surprise foreign observers, especially as \Mgﬁ
far as pension funds are concerned. Private pension

funds with huge anmounts of shares like, for instance, in the
U.S. or the UK, do not exist in Gernmany. Qur pension paynents
systemrests on three pillars: the public security system
private pension savings, and, third, business-related pension
noney. But this pension noney is kept mainly by the business
firms in their treasury and invested within the conpany. The
conpani es that have proni sed pension paynents to their enpl oyees
are legally bound to contribute to a kind of nutual reinsurance

whi ch guarantees the paynents. Qut of the total of DM 345

billion in pension obligations of German conpanies in 1990, only
DM 82.5 billion were funded through external pension funds™.
3. An exanpl e: Sienens Aktiengesell schaft

Let us end our enpirical overview by taking a closer | ook at one
nore or |ess typical exanple of a large stock corporation with
scattered sharehol ders, Sienmens Aktiengesellschaft.

In 1990, Sienmens had a stock capital of DM 2,608 mllion and
about 583, 000 sharehol ders. 52 % of the share capital was held
by German investors, 43 % by foreign investors (5 % renai ned
unclear); cf. figure 1. That nakes it clear to what extent our
capital nmarkets especially in Europe have al ready grown
together. If we break these nunbers down into various groups of
sharehol ders, the follow ng picture energes (cf. figure 2,

bel ow) :

By far the highest anpbunt of the share capital (45 % was held
by private owners (still anmong themthe Sienens famly with a
stake of about 10 % preferred shares).

The next group is made up of insurance conpanies, investnent
funds, and banks wi th hol di ngs of about 26 % They are foll owed



by equity links between Sienmens and other firns (about
7 % and other investors (7 %.
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| should mention at this stage how the shares are voted Konn
in the sharehol ders' neetings of Sienens. In 1987, ni ch
about 60 % of Sienens' shares were represented at the gefu

. nden
neeting. O these alnost 90 % were represented and wer d

voted by banks, which act mainly by virtue of proxies en.
given to them by sharehol ders. Anpbng these the biggest

Ger man bank, Deutsche Bank, voted 17,8 % Dresdner Bank 10,7 %
Commer zbank 4,1 % all other banks 32,5 %2 These figures show
that the banks together clearly domnate the field; and it
nmeans, on the other hand, that no single bank al one holds - at

| east at the Sienmens' neetings - a controlling bl ock.

I1l. The Corporate Governance Structure

In the following I will first try to describe the formal |ega
setting as far as stock corporations are concerned and to the
extent necessary to understand the instrunments and the
functioni ng of corporate governance in these corporations.

1. The | egal franework

St ock corporations or public conpanies limted by shares

(Akti engesel | schaften) are regul ated under the Stock Corporation
Act (Aktiengesetz) of 1965%,

This Act contains for the nost part binding rules concerning the
foundati on and constitution of such corporations, the organs and
their duties, the rights of sharehol ders, rules concerning the
(fixed) capital of the corporation, the issuance of shares, the
di ssol ution of the conpany and other matters. Further parts of
the Act deal with the |aw of groups of conpanies
("Konzernrecht") as far as stock corporations are involved;
furthernore with mergers and transformations into other |ega
fornms. Right now the federal authorities (Federal Mnistry of
Justice) are considering an anendnent concerning the rules for
mergers and transfornmations'.
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Ot her inportant acts which suppl ement the Stock konn
Corporation Act are the Codetermination Acts ni ch
(M tbesti mungsgeset ze) and t he Conmerci al Code gefu

(Handel sgeset zbuch) . \Qﬂir

2. The Stock Corporation as a legal entity en.
According to German | aw, stock corporations are | ega

entities. They have to have at |east one shareholder. As in
principle only the corporation and not its sharehol ders can be
held liable for the conpany's debts, the sharehol ders have to

i nvest a fixed (published) m nimum anount of noney (fixed
capital; "Gundkapital", at |east DM 100,000); and there are

bi ndi ng rul es which protect the conpany's funds fromattenpts by
t he sharehol ders to distribute or dilute this protected capita
st ock.

The concept of the stock corporation as a legal entity has stil
anot her aspect which is of interest in our context here.
Formerly, in the early nineteenth century, jurisprudence and

| egal scholars held the view that stock corporations were based
on a contract anong the sharehol ders, and that these

sharehol ders should, at least "internally" or "materially", be
considered to be the true owners of the conpany's assets. The
famous | egal schol ar Friedrich Carl von Savigny, prof essor of |aw
and, in 1843, as a minister in Prussia in charge of the new

| egi slation for stock corporations, expressed this view as
follows: "Fur diese Auffassung spricht der Unstand, dal
ursprunglich [i.e., before incorporation by the governnent,
T.B.] gewi 3 eine reine Sozietat (also Mteigentumder Einzel nen)
vor handen ist, und dalRR die spatere Erteilung der

Kor porationsrechte gewi B nicht dazu bestimt ist, das innere
Recht sverhal tnis wesentlich unezuandern"®. This doctrine had
remar kabl e consequences like, e.g., a contractual duty of fair
treatment and consideration for the other shareholders. And it
had al so cl ear consequences for their rights as "true co-owners"
vis-a-vis the conpany's managenent®. Wiether this doctrine of
the corporation as a set or web of contracts ever reflected the
details of the |legal framework, the opinion of the courts and
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the actual behaviour in practice, seens doubtful. In konn
any event, at least after the first Wrld War, this ni ch
| egal doctrine was abandoned. The political and soci al gefu

. . d
reasons for this devel opment cannot be decribed here?. \,\%r%n

Pat hbr eaki ng was a snall essay by the industrialist and en.

| ater German foreign mnister, Walter Rathenau®.

Today the participation and role of the enployees in corporate
governance, the "codeterm nation", bars any doctrine or notion
of the stock corporation as strictly a convention of, or a web
of contracts anong, its sharehol ders. O her stakehol ders,
especially the enpl oyees, are considered to be "nmenbers"” of the
firm("Unternehnmen") as well, although with different rights.
One consequence of this devel opnent for corporate governance is
t hat managenent is held to also take the interests of the other
st akehol ders into consideration® which neans in practice that
managenent is given nore |leeway to nake decisions at its

di scretion. According to German | aw, managenent is not obliged
to maxi m ze the value of the shares. Wether this is an
econom cal ly sound and recomendabl e structure is, of course,
anot her questi on.

As we are anong | awers here | cannot forgo to add that m cro-
econom ¢ theory apparently |ags |ong behind | egal theory:

M croeconomi cs di scovered the "Firmas a Nexus of Treaties" or a
web of contracts anong all stakeholders only recently?®.

3. The conpany organs

St ock corporations have three organs: the sharehol ders' neeting
(" Haupt ver samm ung"), the supervisory board ("Aufsichtsrat"),
and t he nmanagenent board ("Vorstand"). The supervisory board is
supported by i ndependent auditors who have to check the annua
statenments of account. A nore detailed picture would reveal a
conpl ex structure of bal ance of powers between these three
organs. Sone key points shoul d, however, be nentioned.

a) The formal regul ation
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konn

The shareholders' meeting i s not considered to be the ni ch
hi ghest or the chief organ of the stock corporation. t

gefu
Its powers are limted to clearly defined basic nden

deci sions such as changes of statutes, approval of the \Mgﬁ
annual statements of accounts, distribution of (half

of ) the annual bal ance-sheet profits, consent to sone specific
structural changes such as nergers, issuance of new stock and
the like® . It elects the nenbers of the supervisory board, as
far as these are representatives of the shareholders and not to
be appointed by the enployees' side. But it is not entitled to
give any instructions either to the supervisory or to the
managenent board. Let me add that the position or |egal rights of
the single shareholder vi s-a-vi s managenent and the nmenbers of the
supervi sory board could still be inproved. There is, for
instance, no derivative suit in German | aw?

The German two-tier or dual boards system whi ch di sti ngui shes between
a managenent board and a separate supervisory board was al ready
established in 1870. Oiginally the supervisory board was
designed to represent the sharehol ders vis-a-vis the nmanagenent
of the firm and control it in lieu of the sharehol ders. Today

it has a different function. It represents - at least in all

| arger stock corporations - the enpl oyees as well.

The codetermination system i nvol ves nenbers of the supervisory
board who are el ected by the enpl oyees or appointed by the trade
unions. In firmse with nore than 500 enpl oyees, one third of the
menbers of the Aufsichtsrat is elected by the enployees. In
conpanies with nore than 2 000 enpl oyees, this nunber goes up to
one half of the nenbers of the supervisory board. Anobng the
representatives of the enployees at | east two are appoi nted by
the | abor unions® |In groups of firnms ("Konzern"), the enpl oyees
of the dependent firnms are, other than the sharehol ders of such
firms, entitled to co-elect the board nmenbers of the top
(governi ng) conpany.
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The supervisory board appoi nts the nenbers of the konn
managing board (nostly for five years) and may dismniss ni ch
them though only for cause. It is responsible for gefu

. . . . nden
noni tori ng the managenent, although, practically, it wer d

acts as an advisory commttee rather than as a en.
noni toring panel except in tines of financial distress

of the firm To acconplish its duties, the board has the right
to recei ve conprehensive information. Managenent nust report to
it periodically on all inportant questions, and the supervisory
board may al ways ask the managenent for reports. The supervisory
board revi ews the annual reports and bal ance sheets of the firm
The board may require managenent to obtain its prior approval

before entering into certain inportant transactions.

The chair of the supervisory board has a particularly influential
position. He prepares the - conparatively infrequent® - neetings
of the board, proposes the agenda, and stays in steady contact

wi th the nmanagenent. Managenent has to brief the chair

imedi ately on all inportant decisions. If there is a stalemate
in a vote by the board under a codeterm nation reginme (a rare
event), the chairman who is elected by the sharehol ders and not
by the enpl oyees, breaks the tie.

b) Practi cal exanple: Sienens Aktiengesellschaft

Fi gure 3 bel ow shows the corporate governance structure of

Si emens Aktiengesel |l schaft. The structure is not the sane one
for every stock corporation, as the nunmber of the menbers of the
supervi sory board and the representatives of the | abour unions
vary with the nunber of enpl oyees of the respective conpany.
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Corporate Governance Structure of Siemens Aktiengesellschaft
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4. The Practice of Internal Mnitoring konn
In the following section | will try to describe briefly nich
how cor porate governance works in practice in |arge gefu

wi del y-hel d stock corporations. \Qﬂif

Here we should | ook, first, at the role of the banks, en.
and, second, at the role and performance of the main

i nternal nonitor of managenment, the supervisory board?®.

a) The rol e of the banks

Banks play a role in corporate governance in Gernmany especially
in big-widely-held firnms in several respects:

- as creditors (the inportance of |oan finance for big firns
and the relevance of credit finance for corporate nonitoring is
omtted in the foll owi ng®)

- as sharehol ders;
- as proxy hol ders;

- by personal interlocks with the respective firmns.

aa) Bank control of proxies

Banks vote the stock of clients who have deposited their shares
with them In order to do so they need a special witten power
of authority. This proxy cannot be given for nore than fifteen
nonths, and it is revocable at any tine. Before a sharehol ders
neeti ng, banks have to recommend to their custoners how to vote
and nmust ask for special instructions. As a practical matter,
special instructions are extrenely rare. If the sharehol der does
not give the bank special instructions, the bank is to vote
according to its recommendati ons. Cenerally, banks can vote
their custoners' stock on any matter. In its own sharehol ders
neeti ngs, however, a bank may only vote stock if it receives
explicit instructions fromits sharehol ders?.
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The follow ng table 3 shows the voting blocks at the kOTL
shar ehol ders' neetings of 33 widely-held stock nicq
corporations anmong the 100 largest firms in 1986. Note gefu
that this statistic adds own hol di ngs of banks, the \Qﬂiﬁ
hol di ngs of bank subsidiaries, and the banks' proxy en.

hol di ngs.

Accordi ng to Gottschalk's study, banks represented nore than four-
fifths (82.67 % of all votes present in the neetings.
Consequently, they were able to elect the nenbers of the

supervi sory board as far as these are elected by the

shar ehol ders. The breakdown in our table shows al so that the
voting rights are highly concentrated in the three | argest
private banks (Deutsche Bank, Dresdner Bank, Conmerzbank).
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Table 3

Voting blocks of the banks at the shareholders’ meetings of the 33 widely held stock corporations

among the 100 largest firms in 1986*

% of % of shares
shares voted by
present
Rank of at the Deutsche Dresdner Commerz- All 3 All
Company meeting Bank Bank bank big banks
in 1984 banks
1 Siemens 60,64 17,84 10,74 4,14 32,52 79,83
2  Daimler Benz 81,02 41,80 18,78 1,07 61,66 69,34
Mercedes-Holding 67,20 11,85 13,66 12,24 37,75 57,35
3 Volkswagen 50,13 2,94 3,70 1.33 7.98 19,63
5 Bayer 53,18 30,82 16,91 6,77 54,60 95,78
6 BASF 55,40 28,07 17,43 6,18 51,68 96,64
7 Hoechst 57,73 14,97 16,92 31,60 63,48 98,34
9 VEBA 50,24 19,99 23,08 5,85 47,92 98,18
11 Thyssen 68,48 9,24 11,45 11,93 32,62 53,11
12 Deutsche Bank 565,10 47,17 9,15 4,04 60,36 97,23
13 Mannesmann 50,63 20,49 20,33 9,71 50,53 95,40
18 M.A.N. (GHH) 64,10 6,97 9,48 13,72 30,17 52,85
21 Dresdner Bank 56,79 13,39 47,08 3,57 64,04 98,16
27 Allianz-Holding 66,20 9,91 11,14 2,35 23,41 60,08
28 Karstadt 77,60 37,03 8,81 33,02 78,86 87,27
29 Hoesch 45,39 15,31 15,63 16,73 47,67 92,39
34 Commerzbank 50,50 16,30 9,92 34,58 60,81 96,77
35 Kaufhof 66,70 6,29 13,33 37,18 56,80 98,45
36 Kléckner-Werke 69,13 17,30 3,78 3,55 24,63 53,00
37 KHD 72,40 44,22 3,82 1,50 49,54 85,29
41 Metallg'schaft 90,55 16,42 48,85 0,35 65,62 75,95
44 Preussag 69,58 11,15 5,60 2,59 19,34 99,68
51 Degussa 70,94 6,86 33,03 1,89 41,79 67,09
52 Bayr.Vereinsbank 62,40 11,42 2,71 3,59 17,72 68,69
56 Continental 35,29 22,77 9,99 6,04 38,81 95,55
57 Bayr. Hypobank 67,90 5,86 7.05 1,20 14,11 92,09
59 Deutsche Babcock 67,13 7,58 9,67 5,29 22,54 97,01
67 Schering 46,60 23,86 17,46 10,17 51,50 99,08
68 Linde 52,99 22,76 15,73 21,36 59,87 90,37
73 Ph. Holzmann 82,18 55,42 0,91 6,49 62,82 74,81
94 Strabag 83,02 6,80 19,15 1,37 27,32 95,24
96 Bergmann 99,12 36,89 - - 36,89 62,15
98 Hapag-Lloyd 84,50 48,15 47,82 0,39 96,36 99,50
on average 64,49 21,09 15,30 9,05 45,44 82,67

*Source: A. Gottschalk, Der StimmrechtssinfluB der Banken in den Aktiondrsversammlungen von GroRBunterneh-

men, WSI-Mitteilungen, 1988, p. 298. "Widely-held” are corporations whose stock is either held by
shareholders with a stake not larger than 5 % or held by banks. - The numbers for Siemens, Veba and
Continental refer to the 1987 meeting. The list adds up the shares of banks held by them on own ac-
count, their proxy holdings and the shares held by investment companies which are subsidiaries of the
respective banks.
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bb) Banks as sharehol ders konn

ni ch
| have already nentioned that, according to Gernman gefJ
banking law, credit institutions nmay acquire and hold nden

participations in non-bank firns®. The real extent of \Mgﬁ
such hol dings, especially in big firnms, is stil

uncl ear, as these hol dings have only to be disclosed if they
exceed 20 % of the respective firms capital® This threshold
will be lowered to 5 %in the near future®. Table 3 above
conprises the votes which cone fromshares held by banks on

their own account.

Participations in non-bank firnms can be held either directly by
a bank or by a subsidiary. An inportant role for our issue is
pl ayed by so-called "Vorschal tgesell schaften”. These are firns
in which financial as well as other firns hold small stakes of,
say, 10 % The Vorschal tgesellschaft itself holds a stake in a
publicly-held corporation. This structure serves as an
antitakeover device; | will get back to it later.

Anot her inportant source of influence of banks by votes stens
fromthe hol dings of investnent funds which are subsidiaries of
banks. According to German banking | aw, banks and insurance
conpani es may set up and run investnment funds, which then nay
acquire and hold equity stakes in firms. Al though the | aw asks
i nvestnent fund managers to vote the shares thensel ves and not
to give proxies to third parties®, this provision does not

excl ude an informal agreenent between the fund manager and the
parent bank about how to vote.

cc) Personal interlocks

Considering the extent of influence of banks at the

sharehol ders' neetings, it should not be surprising that there
are personal interlocks between seats on the supervisory boards
of the respective firms and the representati ves of banks.

I nfl uence on nmanagenent, its decisions, its appointnment and
dism ssal is not exercized directly by the sharehol ders but by
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the supervisory board, as has been shown above. konn
Therefore, seats on the supervisory board are crucial ni ch
for every sharehol der or institution that wants to have gefu

. . nden
a say in corporate governance, obtain rel evant wer d

information, etc. Table 4 shows the personal interlocks ©™
anong firms and banks within the group of the |argest

100 Gernman conpanies in 1990.

Table 4

Personal direct interlocks between firnms and banks
(both out of the group of the 100 | argest enterprises)

Number
of the firms
Rank Year Bank (B)

i nt o whose whi ch
supervi sory sent their
board B sent rmanagers
its managers into the

supervi sory

board of B

14 1990 Deut sche Bank 35 2
20 1990 Dr esdner Bank 19 1
23 1990 Conmmrer zbank 16 4
36 1990 Bayeri sche

Ver ei nsbank 3 2
52 1990 Bayeri sche Hypo-

t heken- und

Wechsel bank 2 4
73 1990 West deut sche

Landesbank 5 1
93 1990 DG Bank

Deut sche Genossen-
schaf t shank 5 0
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Source: Neuntes Hauptgutachten der Monopolkommission, Bundestags- konn

Drucksache 12/3031, at p. 228-232. te
ni ch
. t
efu
gnden
wer d
en.

dd) Policy issues

The rol e of the banks in corporate governance has been
di scussed and questioned since decades. This di scussion
centers nmainly around their own hol dings and the "accumul ati on
of power" stemm ng fromthe various sources of influence.
However, as far as the depositary voting systemis concerned,

al nrost no one really wants to do away conpletely with the
proxi es for banks and choose another system |ike, e.g., proxies
for managenent, as found in the U S. * The present debate
centers around certain inprovenents |ike disclosure of conflicts
of interests, disqualification of banks fromvoting in certain
cases, reports to the sharehol ders, and others. On Dec. 8, 1993,
a hearing was held by the Comnmttee on Economic Affairs (Wrt-
schaft sausschull) of the Federal Parlianment where these issues
wer e di scussed®.

b) Per f ormance of supervisory boards

Al t hough the supervisory board in the German systemis separated
by | aw from managenent, and although it is the sharehol ders (the
depot institutions and other sharehol ders) as well as the

enpl oyees who el ect the menbers of the supervisory board rather
t han managenent itself or even a CEQ there is grow ng

di ssatisfaction with the way supervi sory boards work and
perforn. Apart from sone nore anecdotal evidence, however
reliable enpirical work on the performance of our supervisory
boards is scant® The Committee on Econonic Affairs
(Wrtschaftsausschu®) of the Federal Parlianent recently dealt
with this issue. Various policy recommendati ons have been put
forward in the literature, but no | egislative action has been
consi dered thus far. The whole issue is politically sensitive as
t he system of codeterm nation could be affected.
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5. Ext ernal Monitoring konn
a) External vs. internal nonitoring ni ch

gefu
Theoretically, there are several instrunments and nd%r

wer
devi ces which can serve to align the interests of en.
managenent with those of the stockhol ders, enployees,

and creditors of a firm
nmoni tori ng of the managenent by the supervisory board;

pressure fromthe product nmarkets as far as these are
conpetitive;

conpetition in the market for nanagers;

incentives in contracts, with the conpensation of managers
tied to their perfornmance;

nonitoring by creditors;

the threat of bankruptcy and the |oss of prestige and
reputation;

| egal rul es under which nmanagers nmust act with loyalty and
reasonabl e care with respect to the firmand its various
st akehol ders;

the threat of hostile takeovers ("market for corporate
control").

Not all these devices are thought of as pursuing the sanme goal.
The liability rules, for exanple, are nore concerned with

m sbehavi our such as self-interested conduct by managenent,
rather than with nonitoring nmanagerial efficiency.

In the following I will not deal with all of these instrunments
for "internal" and "external™ nonitoring but will confine nyself
to hostile takeovers wi thin our corporate governance system
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b) Public hostile takeover bids kOTL
ni ch
To date, no public hostile takeover bid has been gefJ
successful in Germany. The attenpt of the French nd%r
wer
conpany AGF to take over the insurer AMB has recently en.
been settled by an agreenent, and the attack | aunched
by Italy's Pirelli on the German tire maker Continental AG has

been warded off successfully by the support of German banks and
the governnment of a Federal State®. The reasons for these few
attenpts and the inpedinents to hostile takeovers have been
described in depth already*. Let ne nention only sone few of

t hem

- There are conparatively few possible targets for public
hostil e takeovers on the Gernman narket.

- The role of banks in the respective firnms as |arge proxy
hol ders makes hostil e takeovers unlikely.

- Further inpedinments are the two-boards structure and the
rol e that enpl oyees play in corporate governance in Germany.

- There are statutory provisions agai nst hostile takeovers,
particularly caps on voting rights ("Hbchststimrechte"),
especially in our large widely held stock corporations®

- Many | arge corporations with w dely-distributed stock have
equity links to each other by nmeans of snmall hol di ng conpanies
("Vorschal tgesel I schaften") for the purpose of acting as a white

knight in case of a hostile takeover attenpt (see figure 4,
bel ow) .

German industry as well as our government has al ways, unti

t oday, bl ocked plans of the EC- Conmi ssion to introduce

| egislation that woul d ease hostil e takeovers. The debate
whet her and under what conditions hostile takeovers shoul d be
permtted ist still continuing®.
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V. The Present Debate and Ongoi ng Work konn
What are the issues of the current corporate governance nich
debate in Germany? What is on the agenda and which gefu

. nden
questions or reforns can be expected to conme to the wer d

forefront in the near future? en.
There are, to ny know edge, three nmmjor issues which

can be identified in this respect.

1. "Fi nanzpl at z Deut schl and”

A remarkabl e effort has been nmade to pronote "Finanzpl atz

Deut schl and" by both the governnent and the (financial) business
community for quite some tine. This effort has certainly been
gi ven a boost by the decision of the EC to place the European
central bank in Frankfurt. These circunstandes have a | ot of

i mpact on, and bring quite of |ot of changes for, our |arge
firms, the way how they are financed, disclosure requirenents,
and the traditional bank-firmrelationships in Germany. Let ne
just nmention a few points.

A draft of the "Zweites Fi nanzmarktforderungsgeset z" as of
August 1993 provides that a new Federal office will be
established with the task of supervising the securities markets.
The same draft act provides for binding insider rules and
contains disclosure requirenents. In forner acts the Federa
Parlianment has already lifted inpedinments to i nmedi ate market
financing of firns by debt or equity securities.

The rel ati onshi ps between our large firnms and credit
institutions have been in a state of flux for years because of
i ncreasing conpetition fromforeign institutions as well as
changi ng financial conditions and new or inproved financing
instrunents. Al this has, of course, influence on corporate
governance within these large firnms.

2. The Hearing of the Comm ttee on Economic Affairs on the
"Power of Financial Institutions"” of Dec. 8, 1993

As | have nentioned earlier, on Dec. 8, 1993, the Committee on
Econom c Affairs of the Federal Parlianent held a public hearing
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on the "Power of Banks and Insurance Conpani es". The konn
Conmittee put a list of questions to | egal and econonic nich
scholars as well as to several Federal authorities and gefu

| obbyi sts. The |ist concerned questions |ike \Qﬂiﬁ

en.
- whet her equity hol dings by financial institutions
in non-bank firms should be limted;

- whet her and how t he actual depositary voting systemin
Ger many shoul d be changed or anended;

- what steps should be taken in order to inprove the
perf ormance of our supervisory boards;

- whet her and how personal and capital interlocks between
financial firns should be treated.

As one m ght expect, views on these topics and on the need for
ref orm were not unani nous. Whether and in what direction the
Federal Parliament will act in this or that respect remains
conpl etely uncl ear. Changes cannot be expected in the next
future.

3. The Law of G oups of Firns

A separate set of elaborated rules for "G oups of Firnms" is a
favorite child both for our legislation and for Gernman | ega
scholars. There is an em nent body of literature on how
corporate governance works and is affected within groups of
conpani es. What are the rights of sharehol ders if managenent
decides to set up separate units and conduct the business of the
group in subsidiaries rather than in the parent conpani es? How
can the rights of the supervisory board of the parent company in
such a case be preserved? How does the influence of a parent
conpany on the managenent of a subsidiary influence the rights
of the subsidiary's sharehol ders and its supervisory board? How
can these new agency probl ens be solved? This discussion is
still in full flux both in the academc literature as well as in
the rulings of the Federal Civil Court* A report about this
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Dr. jur., Professor, Universitat Gsnabrick/ Germany;
Director, Institut fir Handels- und Wrtschaftsrecht,
Uni versitat Gsnabrick, Katharinenstr. 15, D-49069 Gsnabr lick.
Paper, presented at the Corporate Governance Forum
St ockhol m Sweden, on Dec. 10, 1993.

1 Source: Statistisches Jahrbuch 1993 (ed. Statistisches
Bundesant, W esbaden), at 572.

2 More than 50 % wi dely hel d: about 80 conpani es; nore than
75 % of stock widely held: 38 conpanies (Source: Saling,
Aktienfidhrer, 86. ed. 1993 [nunbers as of Sept. 1992];

Commer zbank [ed.], Wer gehort zu wenf, A guide to capital |inks
in German conpanies, 17. ed. 1991).

8 Cf. the list of the largest 100 firms in: Bundestags-
Drucksache 11/7582 p. 176 ff. and the list of German firns and
the structure of their ownership in: Comerzbank (ed.), Wer
gehort zu wem (N. 2).

4 Sour ce: Mnat sberichte der Deutschen Bundesbank, 1992, at
p. 23.

° For a short overview see M Hauck, The Equity Market in
Germany and its Dependency on the Systemof O d Age Provisions,
i n: Baumns/ Buxbaum Hopt (eds.), Institutional Investors and

Cor porate Governance, 1993, at p. 555 ff.

6 M Thei sen, Der Konzern, 1991, at p. 1. Most recently cf.
H Gorling, Die Verbreitung zwei- und nehrstufiger Unternehnens-
ver bi ndungen. Ergebni sse einer enpirischen Untersuchung. D e
Akt i engesel | schaft 1993, p. 538 ff.

! For a description and analysis in English cf. U |nmmenga,
Conmpany Systens and Affiliation, in: Int'l Encyclopedi a of
Conparative Law, Vol. Xl II, Business and Private O ganizations
(ed. A Conard), chapter 7 (1985).

8 See Bauns, Foreign Financial Investnments in Gernman Firnms -
Sonme Legal and Policy |Issues. Arbeitspapiere Institut fuar
Handel s- und Wrtschaftsrecht der Universitat Gsnabrick 8/93
(1993).

o For a detailed description see Bauns, The Gernman Banki ng
System and Its Inpacts on Corporate Finance and Governance, in:
Aoki /Patrick (eds.), Japanese Finance and the Main Bank System
Oxford University Press, 1994, chapter 12.

10 Source: Hearing of the Conmttee on Economic Affairs
(Wrtschaftsausschul) of the Bundestag on "Macht der Banken und
Ver si cherungen” on Dec. 8, 1993, Witten Statenent of the
Bundesauf si cht sant fur das Kreditwesen, at p. 6.

1 For nore informati on see M Hauck, supra N. 5.

12 Source: A Cottschal k, Der StimmrechtseinflulR der Banken in
den AKktionarsversami ungen von G of3unt er nehnen, W8I -
Mtteilungen, 1988, at p. 298. - CGottschal k adds up the shares
of banks held by them on own account, their proxy hol dings and
t he shares held by investnent conpani es which are subsidiaries
of the respective banks.
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13 Akti engesetz vom 6. Septenber 1965, Bundesgesetzblatt te
1089. ni ch
1 Bundesni ni steri um der Justiz, Referentenentwurf, 15.ggﬁﬁil
1992, Cesetz zur Bereinigung des Umandl ungsrechts. nden
1 Cf. T. Bauns (ed.), Gesetz Uber die Aktiengesell schafdren
far die Koniglich Preul3i schen Staaten vom 9. Novenber 1943¢6n.
Scientia Verlag, 1981, Introduction, at p. 43. - A free
translation reads as follows: Before its incorporation by the
authorities a stock corporation is a partnership ("Sozietéat")
with its partners as co-owners, and the act of incorporation
certainly does not intend to change this interior structure and
rel ati onshi p between the sharehol ders substantially.
16 For the legal doctrine on the position of managers as
"mandat ari es" of the stockhol ders see T. Bauns, Der
Geschéaftsleitervertrag, 1987, at p. 9 f.; for an assessnent of
the factual distribution of powers between stockhol ders and
managenents at that time, however, R Wethdlter, Interessen und
Organi sation der Aktiengesellschaft im anerikani schen und
deut schen Recht, 1961, at p. 66 ff.

v Ccf., e.g., E J. Mestmicker, Verwal tung, Konzerngewalt und
Rechte der Aktionére, 1958, at p. 12 ff.
18 W Rat henau, Vom Akti enwesen. Ei ne geschaftliche

Betrachtung (1918).

19 cf., e.g., HJ. Mertens, in: Kol ner Komrentar zum
Aktiengesetz, 2nd. ed. 1989, at p. 21 ff. (8 76 notes 7 ff.).

2 M Aoki/B. Qustafsson/OQ E. WIlianson (eds.), The Firmas a
Nexus of Treaties (1990).

2 See § 119 Stock Corporation Act.

2 The instrunent of a "derivative suit" for individua
sharehol ders m ght be, admttedly, still nore inportant within a
syst em where managenent gets proxi es from sharehol ders, and
where no i ndependent and powerful supervisory board exists.

= For further details see H Wedemann, Codeternination by
workers in German enterprises, The American Journal of
Conparative Law 28, 1980, at p. 79 ff.

24 3-4 tines per year; cf. K Bleicher/H Paul, Das

aneri kani sche Board-Mdell im Vergl eich zur deutschen Vor st ands-
/ Auf si cht srat sverfassung - Stand und Entw ckl ungst endenzen, in:
Die Betriebswirtschaft 46, 1986, at p. 263 ff.

» The follow ng section relies very nmuch on forner
publications of mne on the issue: Bauns, Corporate CGovernance
in Germany: The Role of the Banks, AmJ. Conp.L. 40, 1992, at

p. 503 ff.; sane, Takeovers vs. Institutions in Corporate
Governance in Germany, in: Prentice/Holland (eds.), Contenporary
| ssues in Corporate Governance, O arendon Press, xford 1993, at
p. 151 ff.; same, The German Banki ng Systemand its |Inpacts on
Cor porate Finance and Governance, in: Aoki/Patrick (eds.),
Japanese Fi nance and the Main Bank System Its Rel evance for
Devel opi ng and Transform ng Econoni es, Oxford University Press
1994, chapter 12.

% Cf. specifically on this issue, Bauns, in: Aoki/Patrick,
supra N. 25.

z Cf. 88 128, 135 Stock Corporation Act (Aktiengesetz).
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For a discussion of the policy questions connected wthe
this regulation cf. Bauns, Verbindungen von Banken und Nich
Unt er nehrren i m ameri kani schen Wrtschaftsrecht, Siebeck &qﬁr
Tabi ngen 1992; sane, Should Banks own Industrial Firnms? ks
fromthe Gernman Perspective, in: Revue de | a Banque/ Bank- @& d

Fi nanci ewezen [Bel gium, 1992, at p. 249 ff.; Bauns/ G usonenThe
Ger man Banki ng System - System of the Future?, Brooklyn J of
Int'l Law, XIX, 1993, at p. 101 ff.

» § 285 Nr. 11 Commercial Code. Data for 1986 are given in
table 1V in Bauns, supra N. 26.

%0 Wth the transformation of the "Transparency Directive" of
the ECinto German law, cf. 8 21 Draft of the "Zweites

Fi nanzmar kt f 6r der ungsgeset z".

3 Cf. 8 10 Cesetz Uber Kapital anl agegesel | schaft en.

& For a detailed description and di scussi on see J. Kodndgen,
Duties of Banks in voting Their Cients' Stock, in: T. Baums/

R Buxbaum K. Hopt (eds.), Institutional Investors and Corporate
CGovernance, de Guyter Verlag, Berlin/New York, 1993, at

p. 531 ff. For conparative studies see, e.g., R Buxbaum
Conparative Aspects of Institutional |Investnent and Corporate
CGover nance, in: Bauns/Buxbaunf Hopt, op.cit., at 3 ff.; M Roe,
Sone Differences in Corporate Governance in Germany, Japan and
Anerica, in: Bauns/Buxbaunf Hopt, op.cit., at 23 ff.; WC
Kester, Banks in the Board Room The American vs. Japanese and
German Experi ences. Wrking Paper, Harvard Busi ness School ,
July 1992.

3 See Bauns, "Macht von Banken und Versicherungen",
Schriftliche Stellungnahnme fir die Sachver st @ndi genanhdrung des
Wrtschaftsausschusses des Bundestages. Universitat Osnabrick,
Arbei t spapi ere 10/ 93 des Instituts fuar Handel s- und

W rtschaftsrecht.

34 Cf. in the nmedia: "Aufsichtsrate am Pranger”, nmanager
magazin 8/1993, at p. 32 ff.; QOgger, N eten in Nadel streifen,
Droener Verlag, 1991.

% For an overvi ew see Bauns, in: Aoko/Patrick [supra N 25]
at part Il1l1. 5. Areport of former studies as well as on an own
project can be found in: M Theisen, Die Uberwachung der

Unt er nehnensf thrung, C. E. Poeschel Verlag Stuttgart, 1987, at

p. 137-177. See furthernore St. N Kaplan, Top Executives,
Turnover and Firm Performance in Gernmany, Wbrking Paper,

G aduat e School of Business, University of Chicago and NBER
February 1993.

% For an enpirical study on the latter case see T. Bauns,
Hostil e Takeovers in Germany. A Case Study on Pirelli vs.
Continental AG Arbeitspapiere Institut fdr Handel s- und
Wrtschaftsrecht der Unviersitat Gsnabrick 3/93; see al so

E. Cata/J. Geyshen/P. Vennis, The Pirelli vs. Continenta

t akeover battle, Wrking Paper, Solvay Business School,
Brussel s, June 1993.

s M Lutter/B. Lamrers, Hostile Takeovers: Possibilities and
Limtations according to German Law, in: J.MM Maeijer/K GCeens
(eds.), Defensive Measures agai nst Hostile Takeovers in the
Common Market, Martinus N jhoff Publishers/ G aham & Trot nman,

Dor drecht/
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Bost on/ London 1990, at p. 113 ff.; Baums, in: Prentice/Hol| aed
[supra N. 25]. ni ch
% Cf. T. Bauns, Hochststimmrechte, Die Aktiengesellsc fH}
1990, at p. 221 ff. with further references; for a differ n
view, e.g., Zollner/U Noack, One share - one vote?, D e werd
Akt i engesel | schaft 1991, at p. 117 ff. en.

% Cf., e.g., M Adans, Hochststimrechte, Mehrfachsti mrechte
und sonsti ge wundersane Hi nderni sse auf dem Markt fur

Unt er nehnmenskontrol l e, Die Aktiengesellschaft 1990, at

p. 63 ff.; Bauns, HOochststimrechte, D e Aktiengesellschaft
1990, at p. 221 ff.; same, in: Prentice/Holland [supra N 25];
same, Feindliche Uobernahnmen und Unternehmenskontrolle -

Anner kungen aus deutscher Sicht. Arbeitspapiere des Instituts
fur Handel s- und Wrtschaftsrecht der Universitéat GOsnabriick
1/93; H J. Mertens, Forderung von, Schutz vor, Zwang zu

Uber nahnmeangebot en?, Di e Aktiengesellschaft 1990, at p. 252 ff.;
D. Hahn, Die feindliche Ubernahme von Aktiengesellschaften.

Fl orentz Verlag Minchen 1992; R Luttnmann, Kontrollwechsel in
Kapi t al gesel | schaften. Nonpbs Verl| ag Baden- Baden 1992; nost
recently K. P. Martens, Der Einflul3 von Vorstand und Aufsichtsrat
auf Kompetenzen und Struktur der Aktionadre -

Unt er nehnmensver antwortung contra Neutralitatspflicht,
Festschrift fdr Beusch, 1993, at p. 529 ff., with further

r ef er ences.

40 Source (fig. 4): M Adans, Schriftliche Stellungnahnme zur
Sachver st &ndi genanhdrung des Wrtschaftsausschusses des Bundes-
tages am 8.12. 1993 zum Thema "Macht der Banken und

Ver si cherungen” (on file with the author, T. B.).

4 A collection of materials is contained in the three vol unes
edited by H Hrte, Der qualifizierte fakti sche Konzern, Verlag
Kommuni kat i onsf orum Recht Wrtschaft Steuern, Koln 1991

(Vol. 1). 1992 (Vol. I1); sane, Der Vertragskonzern im

CGesel I schaftsrecht, ibid., 1993; s. also

P. Hommel hoff/J. N. Druey, Enpfiehlt es sich das Recht faktischer
Unt er nehnmensver bi ndungen neu zu regel n?, Gutachten G H zum

59. Deutschen Juristentag. Beck Verlag Minchen, 1992.



