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Independence Day for financial regulators in Europe?

Katja Langenbucher: The EU Commission proposes more leeway for bank supervisors. A comparison between regulatory

bodies in the U.S. and Germany shows why it is important to discuss the proposal
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“ mong the many things gone wrong in the lead up to Wirecard, the regulatory architecture of the German Federal Financial Supervisory Authority (BaFin), supervised by

member states to “provide all the necessary arrangements to ensure that those competent authorities (...) can act independently and objectively, without seeking or taking
instructions, or being subject to influence from supervised institutions, from any government of a member state.” The European Banking Authority (EBA) will issue guidelines on
independence of competent authorities, “taking into account international best practices”.

Exploring independence of financial regulators

For Germany, this will require careful examination of the current regulatory architecture. In a SAFE White Paper, we have provided a short overview of five countries, exploring
independence of financial regulators from governmental and legislative bodies. While we found that coordination between the ministries of finance and the financial regulators
happens to a certain extent in the area of rulemaking, we did not see a financial regulator under direct supervision of that country’s ministry of finance (with a limited exception
for the U.S. Office of the Comptroller of the Currency (OCC), which is understood as an independent bureau of the U.S. Department of the Treasury). Instead, financial regulators
are typically accountable to the national parliamentary body.

Assessing international best practices requires, first, a working definition of what is to count as independence. We can measure and compare several elements contributing to an
independent body. To name just a few: there is (i) the appointment procedure for who will head the agency, (ii) the protection of its head against removal for political reasons
rather than for cause, (iii) the supervision of the agency’s daily work, both of a more formal or a more substantive kind, (iv) the reporting obligations of the agency to the executive
or the legislative branch, and (v) the budget of the agency, who decides on the amount of funding and who contributes to it.

Assessing best practices

Second, an assessment of best practices will be on the lookout for international benchmarks. Unsurprisingly, the U.S. Securities and Exchange Commission (SEC) is often held out
as a model for capital market oversight. The U.S. President appoints the Commissioners, after advice and consent of the Senate. It is a multi-member commission with staggered
terms, where three members will be of the President’s party and two of the opposition. The chair can only be removed by the President “for cause”, which is understood as
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over national banks and federal savings associations.

The Consumer Financial Protection Bureau (CFPB) is an agency established under the Obama administration, entrusted with the task of ensuring efficient retail investor

Equal Credit Opportunity Act, an element of U.S. fair lending laws. It is composed of five members, no more than three from the same political party. It also has staggered terms
of membership. However, the U.S. President can remove its head at will, for instance for political reasons.

The third requirement for a best practice exercise is the most complicated one. Regulatory bodies exercise state power and are, as such, an integral part of the constitutional
architecture.

Regulators as constitutional elements

Countries such as the U. S. distinguish between “political” and purely technical “administrative” agencies. The latter are typically embedded in the governmental structure. For the
former, their independence from the government is a characteristic feature. The goal of having an agency which does not report to government is to allow for more robust

that its leadership by one single individual with broad removal protection violates the separation of powers.

Germany, by stark contrast, understands all regulatory agencies as an extension of government. Against this background, its constitutional test is democratic accountability. The
German Constitutional Court (Bundesverfassungsgericht) has in a 2019 decision on the banking union stressed the principle of democratic accountability. The Court accepts
independent agencies only in a few cases.

EU bodies have long pushed in a different direction than the German understanding and the final report of the Bundestag's Committee of Inquiry on the Wirecard case is well

Commission’s plans for independence. In our SAFE White Paper, we have suggested a novel understanding of democratic accountability via parliament. The European
Commission’s proposal provides a good reason to continue this discussion.

Katja Langenbucher is Professor of Civil Law, Commercial Law, and Banking Law at the House of Finance of Goethe University Frankfurt and coordinates the LawLab - Fintech & Al as SAFE
Research Professor.

Blog entries represent the authors’ personal opinion and do not necessarily reflect the views of the Leibniz Institute for Financial Research SAFE or its staff.
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