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Matthias Goldmann: The European Court of Justice’s verdict on the bond purchases
of the European Central Bank (ECB) shows the rationalizing effect of legal
discourses

Not only the background noise of the Brexit negotiations has absorbed a certain amount of attention for the
judgment of the European Court of Justice (http://curia.europa.eu/juris/document/document.jsf?
text=&docid=208741&pageIndex=0&doclang=DE&mode=req&dir=&occ=first&part=1&cid=1487188) (ECJ)
on the permissibility of the ECB's bond purchase program

(https://www.ecb.europa.eu/mopo/implement/omt/html/index.en.html). After all, on December 11th,
Luxembourg rendered a preliminary ruling on one of the rare requests from the German Federal
Constitutional Court (Bundesverfassungsgericht, BVerfG). But after the conclusions
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Advocate General Melchior Wathelet, most observers did no longer expect that the ECJ would put a spoke
in the ECB’s wheels. Nevertheless, the verdict is remarkable for several reasons.

Germany vs Italy: 0-0

The court flatly rejects the Italian objections to the admissibility of the questions referred for a preliminary
ruling. This is, first of all, indeed in line with the established case law. However, this might also imply that
the ECJ rejected the Italian attempt to position itself as a monetary and constitutional antipode of
Germany. The Italian government indeed suspected that the submission from Karlsruhe was an attempt to
establish German constitutional law as a standard for the legality of monetary policy measures.

One can doubt whether the reproach is justified. After all, the BVerfG opened a new chapter
(https://verfassungsblog.de/summer-of-love-karlsruhe-refers-the-qe-case-to-luxembourg/) with the request
at issue
(https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2017/07/rs20170718_2bvr085915
both in substance and in tone. It resisted the temptation to suggest to the Luxembourg court how it should
interpret the European treaties. Instead it explained its concerns about the legality of the bond purchasing
program – whether one likes them or not (https://verfassungsblog.de/das-bundesverfassungsgericht-und-
die-direktionskraft-der-normen/)– on the basis of a thorough analysis of the case law of the Luxembourg
court.

The ECJ takes up the offer for judicial dialogue instead of making itself a (further) scene of German-Italian
disputes around the economic and monetary union or even to a water carrier of the Italian position. There
is hardly an alternative if the ECJ wants to preserve its authority as a guardian of European law. It is also a
wise strategy in order to turn the law from an instrument of intra-European polarization into a remedy.

Monetary policy and fiscal policy

The ECJ rejects the central argument of the BVerfG, according to which the character of the ECB's
purchase program as monetary policy would be thwarted by the program’s significant fiscal implications,
on which all parties agreed. The aim of a program, and hence its qualification as a monetary or fiscal
measure, therefore has to be measured by the purpose given to it by the ECB. This is in line with the
reasoning in the Pringle case (http://curia.europa.eu/juris/document/document.jsf?
docid=130381&text=&doclang=EN&pageIndex=0&cid=3145783), which established the ECJ´s conviction
that fiscal, monetary and, in general, any economic policy measures can possibly affect all other areas of
economic and financial policy. The interdependencies are so complex that they do not provide a basis for
the qualification of the measure.

Besides the economic arguments, however, the ECJ offers a strong legal argument: the ECB should not
be distracted from the objective of price stability because its actions could have wider macroeconomic
implications that in turn would deprive them of their monetary nature (margin number 66 of the verdict). In
other words, by seeking to create a legal corset for the ECB, the plaintiffs threaten its ability to give
primacy to its price stability objective – hence to the very principle which their lawsuit pretends to protect.
That´s a hit, ship sunk!

The ECB’s actions must be coherent

Does this mean that the ECB's discretion is practically limitless? I do not think the verdict does allow such
a conclusion at all. The ECJ demonstrates how discretionary decisions can be reviewed in a way that
would honor any administrative court. It places particular emphasis on the scrutiny of the justification
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provided by the ECB in accordance with article 296 (2) of the Treaty on the Functioning of the European
Union (TFEU) – an issue to which the ECJ dedicates an entire section of the judgment, – and on the
procedure followed by the central bank in the rollout of the program. In all these respects, the ECB’s
actions must be coherent with the justification provided. And the ECJ is not afraid to go into detail here.
Thus, it accepts the multiple changes in the total volume of the purchase program, since they correspond
with the dynamics of the inflation rate and are subject to regular revision (margin numbers 39 and 88). In
contrast to the Gauweiler decision (http://curia.europa.eu/juris/documents.jsf?
oqp=&for=&mat=or&lgrec=de&jge=&td=%3BALL&jur=C%2CT%2CF&num=c-
62%252F14&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E
though, the ECJ does not have to rely on the stability of the euro area as a whole to determine the legality
of the purchase program, because the disputed purchase program does not have an asymmetric structure,
unlike the OMT program.

However, one contradiction runs through the entire verdict: When examining price stability, the ECJ
highlights that fixed volume limits and the announcement to buy according to the capital ratios of the
member states are conducive to the monetary policy objective. These features of the program are
intended to foster market confidence. Market confidence, in turn, is a prerequisite for proper monetary
policy transmission, hence, the desired credit growth.

This argument, however, is harmful in the context of Article 123 TFEU, which prohibits state financing by
“printing money”. Therefore, when examining Article 123 TFEU, the ECJ visibly struggles to justify that the
member states can under no circumstances have a false sense of security with their debt management
and cannot rely blindly on the purchase program. However, what is right for the market participants cannot
be completely different from the perspective of the member states. How much more reasonable would it
have been to examine the questions of price stability and monetary state financing not separately but to
set up a connection among the two, for instance by means of “practical concordance”, a doctrine familiar
from German constitutional law, which sets out an algorithm for the reconciliation of conflicting principles.
Actually, the interplay between the various prongs of macroeconomic policy recognized in the Pringle
judgment would have given the ECJ reason enough to discuss price stability and Article 123 TFEU
together,  rather than separately. Case law and doctrine cannot ignore the interactions between monetary
and financial policy. After all, the ECJ seems to hint in this direction in margin number 152 of the judgment,
although that should have been made explicit.

Law vs politics: 1-0

The Brexit noisiness has not drowned out this decision without reason. After all, the ECJ has succeeded in
removing “politics” from the matter without unduly depoliticizing it in the sense of "policy". It demonstrates
the rationalizing effect of legal discourse in an exemplary manner.

Legal discourse does by no means require that judges leave aside the political implications of a case.
However, it removes some of the political controversy: this is "judicial dialogue" in the best sense. It
replaces polarization with busy routine. It will be interesting to see whether a possible request for a
preliminary reference in the case on the Banking Union continues this dialogue (more information here
(https://safe-frankfurt.de/policy-blog/details/oops-we-do-it-again-attack-on-the-banking-union-in-the-
german-constitutional-court.html)and here (https://www.lto.de/recht/kanzleien-unternehmen/k/bverfg-
2bvr168514-2bvr263114-verfassungsbeschwerden-bankenunion-ezb-bankenaufsicht-muendliche-
verhandlung/)). It would be the beginning of a beautiful tradition: every year gladly again.

Matthias Goldmann (https://safe-frankfurt.de/research/researchers/researchers-details/showauthor/549-
goldmann.html) is Junior Professor for International Public Law and Financial Law at the Goethe University
Frankfurt. This article is an edited version of his text for Verfassungsblog.de
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