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,� 7KH� 1HHG� IRU� �� ,PSRVVLELOLW\� RI� 6RFLRORJLFDO
-XULVSUXGHQFH

µ1HWZRUN� LV� QRW� D� OHJDO� FRQFHSW¶��� ,I�5LFKDUG�%X[EDXP¶V
DSRGLFWLF� MXGJHPHQW� LV� WUXH�� WKHQ� ODZ\HUV� KDYH� OLWWOH� WR
VD\� DERXW� QHWZRUNV��6KRXOG� WKH\�ZLVK� WR�PDNH� VRFLDOO\
DSSURSULDWH� MXGJPHQWV� ZKHQ� FDVHV� ILJXULQJ� EXVLQHVV
QHWZRUNV�� IUDQFKLVLQJ� QHWZRUNV�� MXVW�LQ�WLPH�V\VWHPV�� RU
YLUWXDO�EXVLQHVV�QHWZRUNV�GR�FURVV�WKHLU�SDWKV�LQ�SUDFWLFH�
WKHQ� WKH\� PXVW� FRQVXOW� VRFLDO� VFLHQWLVWV�� VXFK� DV
HFRQRPLVWV�� RUJDQL]DWLRQDO� WKHRULVWV� DQG� VRFLRORJLVWV�
)RU�EHWWHU�RU�IRU�ZRUVH��WKH\�PXVW�HQJDJH�LQ�VRFLRORJLFDO
MXULVSUXGHQFH��<HW�� µVRFLRORJLFDO� MXULVSUXGHQFH¶� LV� D� SLSH
GUHDP��/RJLFDOO\�VSHDNLQJ�� LW� LV�DQ�R[\PRURQ²H[DPSOH�
D�ZKLWH�UDYHQ��3UDFWLFDOO\�VSHDNLQJ�� LW�QHFHVVDULO\� IDOWHUV
LQ�WKH�IDFH�RI�WKH�QRUPDWLYH�FORVXUH�RI�WKH�OHJDO�V\VWHP�
7KLV� LV� D� OHVVRQ� ZH� DUH� FRUUHFWO\� WDXJKW�� QRW� RQO\� E\
WUDGLWLRQDO�GRFWULQH�DQG�E\�0D[�:HEHU¶V�WKHRU\�RI�IRUPDO
                                                
1 Richard M. Buxbaum (1993), ‘Is “Network” a Legal Concept?’ Journal of Institutional and
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OHJDO� UDWLRQDOLW\�� EXW� DOVR� E\� KLJKO\� HYROYHG� V\VWHPV
WKHRU\��

,W� LV�QRW�P\�DLP�WR� LQYHVWLJDWH�WKH�FRQVLVWHQF\�RI�D� IRUP
RI� MXULVSUXGHQFH� WKDW� FODLPV� DOVR� WR� EH� VRFLRORJ\�� E\
PHDQV� RI� WKHRU\�ILOOHG� GLVFXVVLRQ� RQ� WKH
FORVXUH�RSHQQHVV�RI� WKH� OHJDO� V\VWHP��5DWKHU�� ,� VHHN� WR
XQGHUPLQH� WKLV� FODLP� WKURXJK� FRQFUHWH� H[DPSOH�� 0\
FRQFUHWH�REVHUYDWLRQV�FRQFHUQ�WKH�PDQQHU�LQ�ZKLFK�QHZ
IRUPV� RI� QHWZRUN� SKHQRPHQD� ZLWKLQ� WKH� HFRQRP\� RU
VRFLHW\�LUULWDWH�MXGLFLDO�FDVH�ODZ�DQG�SURYRNH�WKH�ODZ�LQWR
DGYHQWXUHV� XQGHUWDNHQ� ZLWKRXW� WKH� VDIHW\� KDUQHVV� RI
OHJDO� GRFWULQH�� ,� ZLOO� UDLVH� WKH� TXHVWLRQ� RI� ZKHWKHU
UHVWULFWLRQV� LQ� WKH� WZR� XVXDO� PRGHV� LQ� ZKLFK� WKH� ODZ
REVHUYHV� LWV� VRFLDO� HQYLURQPHQW²MXGLFLDO� DQG� OHJLVODWLYH
UHDOLW\� UHFRQVWUXFWLRQV²V\VWHPDWLFDOO\� SUHFOXGH� DQ
DGHTXDWH� WUHDWPHQW�RI�VXFK�QHZ�VRFLDO�SKHQRPHQD��'R
ZH� QHHG� D� WKLUG� PRGH� RI� REVHUYLQJ� VR�FDOOHG� µVRFLDO
UHDOLW\¶"�%XVLQHVV�FR�RSHUDWLRQ�QHWZRUNV�IXUQLVK�PH�ZLWK
H[HPSODU\� PDWHULDO� IRU� WKH� REVHUYDWLRQ� WKDW� WKLV� QHZ
DSSURDFK� FDQQRW� VLPSO\� EH� VHFXUHG� WKURXJK� WKH� VRFLDO
VFLHQFHV��EXW�LV�LQVWHDG�ZKROO\�GHSHQGHQW�XSRQ�D�XQLTXH
FRPELQDWLRQ�RI�GRFWULQDO�DQG�VRFLDOO\�FRJQLWLYH�FDSDFLWLHV�
,Q� DQ� HIIRUW� WR� LUULWDWH� WKH� OHJDO� V\VWHP� VHOHFWLYHO\� ZLWK
SDUWLFXODU�HQYLURQPHQWDO�GHPDQGV��,�VWLOO�GHQRPLQDWH�WKLV
µWKLUG� ZD\¶�� VRFLRORJLFDO� MXULVSUXGHQFH�� DOWKRXJK�� DQG
UDWKHU� EHFDXVH�� WKLV� LV� H[DFWO\� WKDW� VHOIVDPH� IRUP� RI
QHFHVVDU\� SLH�GUHDP� WKDW� LV� UHSUHVHQWHG� E\� D� µSROLWLFDO
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PHWKRGRORJ\�RI�ODZ¶��RU�E\�µDQ�HFRQRPLF�OHJDO�PHWKRG¶��,
ZRXOG� OLNH� WR� WU\� WR� WDNH� D� FRXSOH� RI� SDFHV� DORQJ� WKLV
LPSRVVLEOH� EXW� QHFHVVDU\� WKLUG� ZD\� RI� DSSURDFKLQJ� WKH
OHJDO� SUREOHPV� RI� QHWZRUN� UHJXODWLRQ� E\� GHPRQVWUDWLQJ
KRZ�WKH�OHJDO�GHPDUFDWLRQ�RI�QHWZRUNV��LQ�SDUWLFXODU�WKHLU
IDFWXDO� FKDUDFWHULVWLFV� DQG� OHJDO� LPSOLFDWLRQV�� FDQ� EH
WDFNOHG� WKURXJK� FRQIURQWDWLRQ� ZLWK� QRQ�OHJDO� VRFLDO
PRGHOV��$W�WKH�VDPH�WLPH��,�ZRXOG�DOVR�OLNH��WKURXJK�WKH
LGHQWLILFDWLRQ� RI� SRVVLEOH� FRPPRQDOWLHV�� WR� EHJLQ� WR
VNHWFK�RXW�D�VRFLRORJLFDO�MXULVSUXGHQFH�
7KHVLV� ��� ,W� LV� D� VFLHQWLILF�PLVFRQFHSWLRQ� WR� EHOLHYH� WKDW
HPSLULFDO�RU�WKHRUHWLFDO�VRFLDO�VFLHQFH�LQVLJKWV�FDQ�JXLGH
ODZ� WR� DQ\� VLJQLILFDQW� GHJUHH�� 'HFLVLYH� OHJDO� LUULWDWLRQV
DUH� QRW� VXSSOLHG� E\� PHDQV� RI� LQWHUGLVFLSOLQDU\� FRQWDFW
ZLWK� LQGLYLGXDO�VFLHQWLILF�V\VWHPV��EXW�E\�SUR[LPLW\�WR�WKH
QRUPDWLYHO\� ORDGHG� µUHIOH[LYH�SUDFWLFHV¶�RI� YDULRXV�VRFLDO
VHFWRUV��0\�H[DPSOH��WKH�H[WHQVLRQ�RI�OLDELOLW\�WKURXJKRXW
GLVWULEXWLRQ� V\VWHPV� LV� D� GRFWULQDOO\� LPSRVVLEOH�� EXW� D
FRQWH[WXDO� DQG� SUDFWLFDOO\� QHFHVVDU\� MXGLFLDO� UHDFWLRQ� WR
VRFLHWDO� SHUFHSWLRQV� RI� WKH� ULVNV� SRVHG� E\� HFRQRPLF
QHWZRUNV�
7KHVLV� ���7KH� µWUDQVODWLRQ¶� RI� VRFLDOO\� UHIOH[LYH� SUDFWLFHV
LQWR�OHJDO�GRFWULQH�LV�QRW�D�UHVXOW�RI�D�NQRZOHGJH�WUDQVIHU
IURP�WKH�VRFLDO�VFLHQFHV�WR�ODZ��3ULYDWH�ODZ�GRFWULQH�FDQ
RQO\�EH�SHUVXDGHG�WR�GHYHORS�FRQFHSWXDO�LQQRYDWLRQV�E\
LWV� RZQ�� LQWHUQDO�� SDWK�GHSHQGHQW� HYROXWLRQDU\� ORJLF��0\
H[DPSOH�� 1HWZRUN� LV� QRW� D� OHJDO� FRQFHSW�� ,W� LV� D� VRFLDO
VFLHQFH� FRQFHSW� DQG� LWV� OHJDO� FRPSOHPHQW� FDQ� RQO\� EH



UHFRQVWUXFWHG�ZLWKLQ� WKH� ODZ�E\� HYROYLQJ� WKH� FRQFHSW� RI
µUHODWLRQDO� FRQWUDFW¶� LQWR� µFRQQHFWHG� FRQWUDFWV¶
�9HUWUDJVYHUEXQG��
7KHVLV� ��� 2QH� RI� WKH� PRVW� LPSRUWDQW� DFKLHYHPHQWV� RI
VRFLRORJLFDO� MXULVSUXGHQFH� KDV� EHHQ� LWV� DELOLW\� WR
XQGHUVWDQG� DQG� VXSSRUW� WKH� FRQWULEXWLRQ� RI� ODZ� WR� WKH
RYHUFRPLQJ� RI� SDUDGR[HV� ZLWKLQ� VRFLDO� SUDFWLFH�� 0\
H[DPSOH�� WKHLU� HQYLURQPHQWV� FRQIURQW� 1HWZRUNV� ZLWK
SDUDGR[LFDO� GHPDQGV�� /DZ� UHDFWV� WR� VXFK� QHWZRUN
SDUDGR[HV�ZLWK�D�GRFWULQH�RI�µGRXEOH�DWWULEXWLRQ¶�
,,� 3LHUFLQJ� WKH� &RQWUDFWXDO� 9HLO� LQ� 'LVWULEXWLRQ

1HWZRUNV�� 7KUHH� /HYHOV� RI� /HJDO� 5HDOLW\
&RQVWUXFWLRQ

$�-DSDQHVH�FDU� LPSRUWHU�EXLOW� XS�D�GHDOHU� GLVWULEXWLRQ
V\VWHP�WKURXJK�WKH�ZKROH�RI�WKH�)HGHUDO�5HSXEOLF��7KH
LPSRUWHU� KDG� RQO\� VXFFHHGHG� LQ� JDLQLQJ� *HUPDQ
PDUNHW�HQWU\�UHODWLYHO\�ODWH�LQ�WKH�GD\�DQG�FRQVHTXHQWO\
KDG� GLIILFXOWLHV� LQ� ILQGLQJ� UHVSRQVLEOH� GHDOHUV�� $V� D
FRQVHTXHQFH�� WKH� LPSRUWHU¶V� PDUNHWLQJ� HIIRUWV� ZHUH
UHOLDQW� XSRQ�ZRUNLQJ� UHODWLRQVKLSV�ZLWK� GHDOHUV�ZKRVH
EXVLQHVV� FUHGHQWLDOV� DQG� VROYHQF\� ZHUH� QRW
LPPHGLDWHO\� DSSDUHQW�� 7KH� GLVWULEXWLRQ� FRQWUDFW
VWLSXODWHG� WKDW� YHKLFOHV� ZRXOG� UHPDLQ� WKH� SURSHUW\� RI
WKH�LPSRUWHU�XS�XQWLO� IXOO�SD\PHQW�RI�WKH�VDOHV�SULFH��$
FXVWRPHU� WRRN�SRVVHVVLRQ�RI� D� YHKLFOH� IURP�D�GHDOHU�
SD\LQJ� DQ� LQLWLDO� LQVWDOOPHQW� RQ� WKH� VDOHV� SULFH�� 7KH
FXVWRPHU�ZDV�JLYHQ�WKH�YHKLFOH��NH\V�DQG�URDG�OLFHQVH�
EXW� QRW� RZQHUVKLS� SDSHUV� VLQFH�� DFFRUGLQJ� WR� WKH



LPSRUWHU
V�GLVWULEXWLRQ�FRQWUDFW��WKHVH�UHPDLQHG�LQ�WUXVW
XQWLO� WKH� IXOO� SD\PHQW� RI� WKH� VDOHV� SULFH�� 8QGHU
SUHVVXUH�IURP�WKH�GHDOHU�DQG�WKHLU� LQFRUUHFW�FODLP�WKDW
IXOO�SD\PHQW�ZDV�QHFHVVDU\�IRU�WKH�LQWHUQDO�SURFHVV�RI
VDOHV� FRPSOHWLRQ�� WKH� FXVWRPHU�SDLG� WKH� UHPDLQGHU� RI
WKH� VDOHV� SULFH�� ZLWKRXW�� KRZHYHU�� UHFHLYLQJ� WKH
YHKLFOH¶V� RZQHUVKLS� SDSHUV�� 2Q� WKH� LQVROYHQF\� RI� WKH
GHDOHU��WKH�LPSRUWHU�GHPDQGHG�WKH�UHWXUQ�RI�WKH�YHKLFOH
IURP�WKH�FXVWRPHU��7KH�FXVWRPHU�WKHQ�FODLPHG�WKDW�WKH
LPSRUWHU�� DV� WKH� FHQWUDO� QRGH� ZLWKLQ� WKH� GLVWULEXWLRQ
V\VWHP��ZDV�OLDEOH�IRU�WKH�IDLOXUH�RI�WKH�GLUHFW�GHDOHU�WR
IXOILO�LWV�OHJDO�REOLJDWLRQV��

,Q�D�FRXUDJHRXV�MXGJPHQW��WKH�.DUOVUXKH�$SSHDOV�&RXUW
�2EHUODQGHVJHULFKW��� GHSDUWHG� IURP� WKH� IXQGDPHQWDO
SULQFLSOHV� RI� *HUPDQ� SULYDWH� ODZ� GRFWULQH� DQG� GLUHFWHG
WKH� FXVWRPHU¶V� LQGLUHFW� OLDELOLW\� FODLP� WR� WKH� FHQWUDO
GLVWULEXWLRQ� QRGH�� 7KH� JURXQGV� IRU� WKLV� GHFLVLRQ�
KRZHYHU�� DUH� KLJKO\� XQFRQYLQFLQJ�� 7KH� &RXUW� ILUVW
FRQILUPHG� WKH� LPSRUWHUV¶� GHPDQG� IRU� WKH� UHWXUQ� RI
SURSHUW\� XQGHU� ����� RI� WKH� *HUPDQ� &LYLO� &RGH� �%*%�
DQG� WKHQ�UHMHFWHG� WKH�FXVWRPHUV¶�FODLP� WR� WKH� UHFHLSW�RI
SURSHUW\� LQ� JRRG� IDLWK� RQ� WKH� EDVLV� WKDW� WKH� FXVWRPHUV¶
QDLYHWH�FRQVWLWXWHG�JURVV�QHJOLJHQFH�XQGHU������,,��%*%
DQG������RI� WKH�&RPPHUFLDO�&RGH� �+*%���(PSOR\LQJ�D
GDULQJ� VOHLJKW� RI� KDQG�� KRZHYHU�� WKH\� WKHQ� DOORZHG� WKH
FXVWRPHU� URRP� WR� ORGJH� D� FRPSHQVDWLRQ� FODLP� DJDLQVW
WKH� LPSRUWHU�� 7KH� &RXUW� ILQDOO\� GHFLGHG� LQ� IDYRU� RI� DQ
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LQGLUHFW� OLDELOLW\� FODLP� DJDLQVW� WKH� FHQWUDO� GLVWULEXWLRQ
QRGH�� KROGLQJ� WKH� LPSRUWHU� UHVSRQVLEOH� IRU� WKH� GHDOHUV¶
EUHDFK� RI� OHJDO� REOLJDWLRQV�� QRWZLWKVWDQGLQJ� WKH� ODWWHU¶V
LQGHSHQGHQFH�
7KH� -XGJPHQW� LV� DQ� H[SORVLYH� PL[� RI� RUJDQL]DWLRQDO
FXOSDELOLW\�� WKH� EUHDFK� RI� OHJDO� REOLJDWLRQV� WR� PDLQWDLQ
WUDQVSRUW� VDIHW\� DQG� WRUWLRXV� OLDELOLW\� IRU� WKH� DFWV� RI
DVVLVWDQWV�� 7KH� TXDOLW\� RI� WKH� -XGJPHQW� VWLOO� GRHV� QRW
LPSURYH�� KRZHYHU�� HYHQ� LI� ZH� PDNH� D� FOHDU� GLVWLQFWLRQ
EHWZHHQ�WKH�YDULRXV�JURXQGV�IRU�OLDELOLW\��(LWKHU�WKH�&RXUW
VKRXOG�KDYH�IXQGDPHQWDOO\�FKDQJHG�DW�OHDVW�RQH�RI�WKHVH
SULQFLSOHV�RI�*HUPDQ�OLDELOLW\�ODZ��H[SOLFLWO\�GLVWLQJXLVKLQJ
LW� IURP� SUHYLRXV� SUHFHGHQW�� RU�� LW� VKRXOG� KDYH� UHMHFWHG
SLHUFLQJ� OLDELOLW\�� &XUUHQWO\�� SUHFHGHQW� ZRXOG� UHIXWH� WKH
$SSHDO�&RXUW¶V�ILQGLQJ�WKDW�WKH�FRQVWUXFWLRQ�RI�D�EXVLQHVV
QHWZRUN�ZLWK� GHDOHUV� RI� D� GXELRXV� FKDUDFWHU� FRQVWLWXWHV
RUJDQL]DWLRQDO� OLDELOLW\� XQGHU� �� ��� %*%�� 7R� GDWH�
RUJDQL]DWLRQDO� OLDELOLW\� KDV� RQO\� EHHQ� DSSOLFDEOH� WR
DXWKHQWLF� OHJDO� SHUVRQV�� LV� LQ� DQ\� FDVH� DQFKRUHG� LQ
FRUSRUDWLRQ� ODZ�� DQG� KDV� QR� DSSOLFDWLRQ� WR� VLPSOH
PXOWLSOH� FRQWUDFWXDO� UHODWLRQVKLSV��� %\� WKH� VDPH� WRNHQ�
WKH�ILQGLQJ�RI�D�EUHDFK�RI�GLUHFWRUV¶�OLDELOLW\�XQGHU������,�
%*%�PLJKW�EH�SUHFOXGHG�E\�WKH�LQWUXVLRQ�RI�LQGHSHQGHQW
FRQWUDFWXDO�GHDOHUV�LQWR�WKH�EXVLQHVV�QHWZRUN��,W�LV�LQ�DQ\
FDVH�H[FOXGHG�E\� WKH� IDFW� WKDW� WKLV�FDVH�GRHV�QRW�HQWDLO
GDPDJH� WR� D� OHJDO� SRVLWLRQ� �5HFKWVJXW�� LQ� WKH� VHQVH
GHPDQGHG� E\� �����,��� (TXDOO\�� WKH� HVFDSH� KDWFK� RI
                                                
4 Cf, *Heinrichs in Palandt (2003) § 31, 3.



UHVSRQGHDW� VXSHULRU� RI� �� ���� LV� FORVHG� VLQFH
LQGHSHQGHQW� HQWHUSULVHV� VLPSO\� GR� QRW� TXDOLI\� DV
µDVVLVWDQWV�WR�SHUIRUPDQFH¶���,Q�YLHZ�RI�WKHVH�SUREOHPV��LW
LV� OLWWOH� ZRQGHU� WKDW� WKH� $SSHDO� &RXUW� FRRNHG� XS� D
PL[WXUH� RI� WKHVH� WKUHH� OLDELOLW\� IRUPV� DQG� WKXV� QHDWO\
HYDGHG� WKH� TXHVWLRQ� RI� ZKHWKHU� LW� ZLVKHG� WR� RYHUUXOH
SUHFHGHQW� LQWURGXFLQJ�SLHUFLQJ� OLDELOLW\�ZLWKLQ�D�EXVLQHVV
QHWZRUN�EDVHG�XSRQ�ELSRODU�FRQWUDFWV�
,V� WKLV�-XGJPHQW�EHVW�VXPPHG�XS�E\� WKH�FUXHO�SKUDVH� µ
WKH� VRXQGHVW� MXGJPHQW� ZLWK� WKH� GXOOHVW� RSLQLRQ¶"
&HUWDLQO\�� WKH� UHVXOW� LV� SODXVLEOH� DQG� WKH� MXVWLILFDWLRQ
ZHDN�� +RZHYHU�� LW� FDQQRW� VLPSO\� EH� VDLG� WKDW� WKH
MXGJPHQW�LV�ZURQJ��5DWKHU��WKH�&RXUW�ZDV�FDOOHG�XSRQ�WR
WDFNOH� SKHQRPHQD� WKDW� FDQQRW� EH� DGGUHVVHG�ZLWKLQ� WKH
FRQFHSWV� RI� FRQWUDFW� ODZ� DQG� WRUW²WKH� QHWZRUN
SKHQRPHQRQ�� %\� YLUWXH� RI� WKH� PDVVLYH� LQFUHDVH� LQ
FRQWUDFWXDO� QHWZRUNV�� ODZ�KDV�EHHQ� FRQIURQWHG�ZLWK� WKH
WURXEOHVRPH�LPSOLFDWLRQV�RI�DQ�HYROXWLRQDU\�WUHQG��ZKLFK
LW�FDQQRW�DV�ZKROH�GHFRGH�XVLQJ�LWV�RZQ�DQDO\WLFDO�WRROV�
LQGHSHQGHQW� EXVLQHVVHV� FRPPLW� WKHPVHOYHV� WR� FORVHO\
LQWHUFRQQHFWHG�FR�RSHUDWLRQ�QHWZRUNV�WKDW�XQGHUPLQH�WKH
GLVWLQFWLRQ� EHWZHHQ�PDUNHW� DQG� KLHUDUFK\� DQG� WKH� OHJDO
GLVWLQFWLRQ� EHWZHHQ� FRQWUDFW� DQG� FRUSRUDWLRQ�� :HUH
GLVWULEXWLRQ�V\VWHPV�RUJDQL]HG�DV�XQLWDU\�FRQFHUQV�XQGHU
WKH� ODZ�RI�FRUSRUDWLRQV�DQG� ODERU� ODZ��ZH�ZRXOG�VWLOO� EH
FRQIURQWHG� E\� WKH� OLDELOLW\� SUREOHP�� EXW� WKLV� ZRXOG� QR
ORQJHU� EH� DQ� LVVXH� RI� LQGLUHFW� OLDELOLW\�� QHLWKHU� ZRXOG� LW
HQWDLO� D� EUHDFK� LQ� FRQWUDFWXDO� SULYDF\�� 7KH� GHDOHU¶V
                                                
5 See, *Thomas in Palandt (2003) § 831, 8.



EHKDYLRU�ZRXOG�EH� LPSXWHG� WR� WKH�PDQXIDFWXUHU�SULPDU\
GHDOHU��XQGHU������%*%��RQ�WKH�EDVLV�RI�WKH�FRQWUDFWXDO
REOLJDWLRQV�RI�WKH�XQLWDU\�FRUSRUDWLRQ��%\�FRQWUDVW��ZKHUH
WKH� PDUNHWLQJ� RI� JRRGV� LV� VWUDWLILHG�� DQG� GLVWULEXWLRQ
EHWZHHQ� LQGHSHQGHQW� OHYHOV� RUJDQL]HG� FRPSHWLWLYHO\�
WKHQ� UHODWLRQVKLSV� ZLWK� WKH� H[WHUQDO� HQYLURQPHQW� RI� WKH
GLVWULEXWLRQ�V\VWHP�FRXOG�QRW�JLYH�ULVH�WR�LQGLUHFW�OLDELOLW\�
,Q� FRQFOXVLRQ� WKHQ�� WKH� HFRQRPLF� QHWZRUNLQJ� RI
LQGHSHQGHQW� FRQFHUQV� FDXVHV� MXGLFLDO� LUULWDWLRQ�� 7KH
FRQVWUXFWLRQ� RI� DQ� LQWHJUDWHG� GLVWULEXWLRQ� V\VWHP�ZKLFK�
RQ� WKH� RQH� KDQG�� HQWDLOV� PRUH� WKDQ� VLPSOH� PDUNHW
UHODWLRQVKLSV��EXW��RQ�WKH�RWKHU��GRHV�QRW�FUHDWH�DQ\�WUXH
RUJDQL]DWLRQDO� UHODWLRQVKLSV�� IRUFHV� WKH� MXGJHV� WR
HVWDEOLVK� LQGLUHFW� OLDELOLW\�� EXW� DW� WKH� VDPH� WLPH�� FDXVHV
WKHP� KXJH� GLIILFXOWLHV� ZKHQ� WKH\� DWWHPSW� WR� MXVWLI\� WKLV
GHFLVLRQ�
µ-XGLFLDO� LUULWDWLRQ¶²WKH� FRQFHSW� KDV� D� GRXEOH
VLJQLILFDQFH�� MXGJHV�DUH� LUULWDWHG�E\�QHWZRUN�SKHQRPHQD
DQG�DUH�SURYRNHG�WR�UHVSRQG�WR�DQRPDOLHV�ZLWK�D�ILQGLQJ
RI� LQGLUHFW� OLDELOLW\� WKDW� FRQWUDGLFWV� WKH� ORJLF�RI� WKHLU� RZQ
V\VWHP�� ,Q� WXUQ�� SUHFHGHQW� RQ� LQGLUHFW� OLDELOLW\� LUULWDWHV
GRFWULQH�� ZKLFK� UHJDUGV� VXFK� VHHPLQJO\� HTXLW\�RULHQWHG
DG�KRF�H[FHSWLRQV� WR�SULYDF\�RI�FRQWUDFW�DV�D�FKDOOHQJH
WR� WKH� ZRUNDELOLW\� RI� GRFWULQDO� FRQFHSWV��� ,V� WUDGLWLRQDO
                                                
6 For comprehensive discussion of the relationship between indirect liability and doctrine, see, Eckhard

Rehbinder (1969), Konzernaußenrecht und allgemeines Privatrecht: Eine rechtsvergleichende

Untersuchung nach deutschem und amerikanischem Recht. Bad Homburg: Gehlen, 69ff; idem., (1997)

‘Neues zum Durchgriff unter besonderer Berücksichtigung der höchstrichterlichen Rechtsprechung’,

Festschrift für Friedrich Kübler, Heidelberg: Müller, 493ff, 496ff.



GRFWULQH� LQ� D� SRVLWLRQ� WR� FKDUDFWHUL]H� QHWZRUN
SKHQRPHQD� VXFK� WKDW� VLPSOH� HTXLWDEOH� H[FHSWLRQV� FDQ
EH� WUDQVIRUPHG� LQWR� FRQFHSWXDOO\� SUHFLVH� OHJDO� QHWZRUN
UHJXODWLRQ"� 2U�� LV� WKH� RQO\� VRXUFH� RI� KHOS� KHUH
VRFLRORJLFDO�MXULVSUXGHQFH"
$SSURDFK����&DVXLVWU\
(YHQ� WKH� PRVW� GHWDLOHG� GRFWULQDO� FKDUDFWHUL]DWLRQ� KDV
OLWWOH� LI� DQ\� KHOS� WR� RIIHU� FDVH� ODZ�� 7KH� EOLQNHUHG� UHDOLW\
SHUVSHFWLYHV� RI� FRXUWURRP� SURFHHGLQJV� SUHYHQW� DQ
DSSURSULDWH�UHFRJQLWLRQ�RI�WKH�KLVWRULFDOO\�VLJQLILFDQW�WUHQG
WR� QHWZRUNLQJ� LQ�PDUNHWLQJ� DQG� GLVWULEXWLRQ� V\VWHPV�� DV
ZHOO� DV� LQ� RWKHU� IRUPV� RI� PXOWL�ODWHUDO� FR�RSHUDWLRQ�� $
FRQVWUXFWLRQ�RI�UHDOLW\�IRXQGHG�LQ�µWZR�SDUW\�SURFHHGLQJV¶
QHFHVVDULO\� GLVVHFWV� WKH� FRPSOH[� UHODWLRQVKLSV� WKDW
PXOWLODWHUDO� QHWZRUNLQJ� HVWDEOLVKHV� LQWR� ELODWHUDO� FODLPV
DQG� FRXQWHU�FODLPV�� :RUNLQJ� IURP� WKH� YLHZSRLQW� RI
SODLQWLII�RU�GHIHQGDQW�� WKLV�UHDOLW\�FRQVWUXFW�FDQ�RQO\�WDNH
OLPLWHG�QRWH�RI�WKH�RYHUDUFKLQJ�FRQIOLFWV�DQG�ULVNV�WKDW�WKH
QHWZRUNLQJ� RI� PDUNHW� UHODWLRQVKLSV� HQWDLOV� WKURXJK� WKH
LPSRVLWLRQ� RI� LQGLUHFW� OLDELOLW\�� ,Q� WKLV� UHVSHFW�� DQ\
GRFWULQDO� DSSURDFK� VHHNLQJ� WR� FKDUDFWHUL]H� QHWZRUN
SKHQRPHQD� ZLWKLQ� JHQHUDO� FRQFHSWV� FDQ� RQO\� EXW
UHSURGXFH� WKH� FODVVLFDO� FODLP� DQG� FRXQWHUFODLP� FXOWXUH
DQG�LQHYLWDEO\�FRQFOXGH�E\�EDODQFLQJ�RXW�WKH�LQWHUHVWV�RI
WKH�WZR�SDUWLHV�
$V�D� FRQVHTXHQFH� WKHQ��GRFWULQH� VKRXOG�GHFLVLYHO\� IUHH
LWVHOI� IURP� V\VWHPDWLFDOO\� OLPLWHG� MXGLFLDO� VRFLDO� PRGHOV
WKDW� FDQ� RQO\� UHDFW� WR� WKH� LUULWDWLRQV� RI� QHWZRUN� FUHDWLRQ



ZLWK� LQGLYLGXDO� HTXLWDEOH� FRUUHFWLRQV�� 7KHVH�PRGHOV� DUH
QRW� WR� EH� FULWLFL]HG� IRU� WKH� PDQQHU� LQ� ZKLFK� WKH\
GHPDUFDWH� FRQIOLFW�� µUDWKHU�� WKH� UHDOLW\� FKDUDFWHUL]DWLRQ
HQWDLOV�WKH�UHFRJQLWLRQ�RI�RQO\�WZR�FRQWUDVWLQJ�VSKHUHV�RI
LQIOXHQFH�� UHSUHVHQWHG� HLWKHU� E\� WKH� SODLQWLII� RU� E\� WKH
GHIHQGDQW�� ,Q� WKLV� PDQQHU�� FRXUWURRP� SURFHHGLQJV� DUH
SURMHFWHG� LQWR�WKH�VRFLDO�RUGHU�VXFK�WKDW�SRLQWV�RI� >OHJDO@
GHFLVLRQDO� UHIHUHQFH� FDQ� LQ� WXUQ� EH� LGHQWLILHG�ZLWKLQ� WKH
VRFLDO�RUGHU¶���6XFK�SURFHHGLQJV�DUH�IDWDO�ZLWK�UHJDUG� WR
QHWZRUN� SKHQRPHQD� SUHFLVHO\� EHFDXVH� WKH� ODWWHU� DUH
GLVWLQJXLVKHG�E\�WKHLU�H[WUD�SRVLWLRQDO�HIIHFWV�
$SSURDFK����3ROLWLFDO�/DZ�0DNLQJ
6LPLODUO\�� IROORZLQJ� WKH� QHZ� SROLF\�RULHQWHG� WUHQG� ZLWKLQ
OHJDO� GRFWULQH�� LW� LV� QRW� HQRXJK� VLPSO\� WR� DGRSW� WKH
VSHFLILF� VRFLDO� PRGHOV� WKDW� HPHUJH� IURP� WKH� OHJLVODWLYH
SURFHVV��$�VR�FDOOHG� µHFRQRPLF�SHUVSHFWLYH¶�� HQWDLOV� WRR
UHDG\� DQ� DFFHSWDQFH� RI� WKH� ZRUOG� YLHZV� RI� WKH
SUHSDUDWRU\� ODZ\HUV�� RU� RWKHU� LQWHUHVWHG� SUDFWLWLRQHUV�
ZKR�SUHSDUH�DQG�SUH�VWUXFWXUH� OHJLVODWLRQ��7KLV�FDQ�RQO\
LPSOLFDWH� ODZ� ZLWKLQ� WKH� XQFRQWUROOHG� EDODQFLQJ� RI
LQWHUHVWV� WKDW� WDNHV� SODFH� LQ� RSSRUWXQLVWLF� UHDFWLRQ� WR
WUDQVLHQW�SROLWLFDO�SUHIHUHQFHV��6LPLODUO\�� LW� LV�QRW�HQRXJK
WR� DGRSW� D� GHWHUPLQHG� µOHJLVODWLYH� SROLFLHV¶� SHUVSHFWLYH
VLQFH� WKLV� LV� FRPPHQVXUDWH� ZLWK� WKH� DGRSWLRQ� RI� WKH
UHDOLW\� FRQVWUXFWV� RI� SDUWLFLSDWLQJ� HFRQRPLF� LQWHUHVW
JURXSV�� SROLWLFDO� SDUWLHV� DQG� QDWLRQDO� DQG� (XURSHDQ
SROLWLFDO� LQVWLWXWLRQV�� ZKR� OLNHZLVH� DOLHQDWH� µUHDO¶� VRFLDO
                                                
7 Niklas Luhmann (1965) Grundrechte als Institution: Ein Beitrag zur politischen Soziologie, Berlin:

Duncker & Humblot, 206.



FRQIOLFWV�WKURXJK�WKH�ILOWHULQJ�SURFHVVHV�RI�SRZHU�SROLWLFV
DQG� FRQVHQVXDO� SROLWLFV��� /HJLVODWLYH� LQWHUYHQWLRQV� LQ
QHWZRUN� PDWWHUV� DUH� SDUDGLJPDWLF� H[DPSOHV� RI� SROLWLFDO
WXQQHO� YLVLRQ�� (XURSHDQ� LQLWLDWLYHV� WR� IUHH� IUDQFKLVLQJ
IURP� WKH� VWULFWXUHV� RI� FRPSHWLWLRQ� ODZ� PXVW� EH
XQGHUVWRRG�DV�VHOHFWLYH�UHVSRQVHV�WR�WKH�KLJKO\�HIIHFWLYH
OREE\LQJ� DFWLYLWLHV� RI� LQWHUHVW� JURXSV��� 6LPLODUO\�� LQ
*HUPDQ\�� VR�FDOOHG� µVPDOO�VFDOH� QHWZRUNV¶�� RU� ILQDQFHG
DFTXLVLWLRQ� JURXSV�� KDYH� EHHQ� UHJXODWHG�� ERWK� LQ
FRQVXPHU� SURWHFWLRQ� ODZ� DQG� QRZ� ZLWKLQ� WKH� UHIRUP� RI
WKH� ODZ�RI�REOLJDWLRQV�� IURP� WKH�H[FOXVLYH�SHUVSHFWLYH�RI
FRQVXPHU� SURWHFWLRQ�� HYHQ� WKRXJK� WKH\� DOVR� UDLVH
FRPSDUDEOH� UHJXODWRU\� SUREOHPV� LQ� RWKHU� FRQWH[WV���
:HUH�GRFWULQH�RQO\�WR�FRQFHLYH�RI�LWVHOI�DV�WKH�V\VWHPDWLF
UHSURGXFWLRQ� RI� OHJLVODWLYH� SROLFLHV�� WKHQ� LW� ZRXOG� RQO\
LQWHQVLI\� H[LVWLQJ� LQDGHTXDFLHV� ZLWKLQ� WKH� SROLWLFDO
PRGHOLQJ�RI�VRFLDO�UHDOLW\�
$SSURDFK����6RFLDOO\�5HIOH[LYH�3UDFWLFHV
/HJDO� GRFWULQH�ZLOO� RQO\�PDNH� D� JHQXLQH� FRQWULEXWLRQ� WR
WKH� ODZ� RI� QHWZRUNV�� LI� DQG� ZKHQ� LW� HVWDEOLVKHV�� DV
RSSRVHG� WR� FDVH� ODZ� DQG� OHJLVODWLRQ�� D� µWKLUG� ZD\¶� RI
DSSURDFKLQJ� WKH� UHDOLW\�RI� FKDQJH� LQ� WKH�RUJDQL]DWLRQ�RI
HFRQRPLF� LQWHUFKDQJH�� ,W� LV� P\� WKHVLV� WKDW� WKLV� LV� QR
ORQJHU� SRVVLEOH� WKURXJK� WKH� µVLOHQW� SRZHU¶� RI� D�PRGH� RI
OHJDO� FRQFHSWXDOL]DWLRQ�� ZKLFK� XQGHUVWDQGV� LWVHOI� WR� EH
                                                
8 In such a case, one is drawn into the dilemma of the dogmatization of ‘legislative policies’, see, Ernst

Steindorff (1973), ‘Politik des Gesetzes als Auslegungsmasstab im Wirtschaftsrecht’, Festschrift für

Karl Larenz. München: Beck, 217ff.
9
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DXWRQRPRXV�� ,QVWHDG�� WKLV� LV� RQO\� SRVVLEOH� WKURXJK� D
µVWUXFWXUDO�FRXSOLQJ¶�RI� ODZ�ZLWK�WKH�UHIOH[LYH�SUDFWLFHV�RI
RWKHU� SDUWLDO� VRFLDO� VSKHUHV� WKDW�� DOO� LQWHQVLYH� FR�
RSHUDWLRQ�QRWZLWKVWDQGLQJ��DOVR�HQVXUHV�WKH�DXWRQRP\�RI
ODZ���� $W� DOO� FRVWV�� KRZHYHU�� ZH� PXVW� DOVR� DYRLG�� WKH
VFLHQWLILF� PLVFRQFHSWLRQ�� FXUUHQW� ZLWKLQ� WKH� IRUPXODWLRQV
RI�VRFLRORJLFDO�MXULVSUXGHQFH�RU�OHJDO�HFRQRPLFV��WKDW�WKH
ODZ� VLPSO\� DGRSWV� VRFLDO� VFLHQFH� FRQFOXVLRQV�� 7KLV
PLVFRQFHSWLRQ� LV� IHG� E\� WKH� QRWLRQ� WKDW� WKH� VRFLDO
VFLHQFHV� ILUVW� VXSSO\� WKH� IDFWV�� WRJHWKHU� ZLWK� WKHRUHWLFDO
JHQHUDOL]DWLRQV�� XSRQ�ZKLFK� WKH� ODZ� WKHQ� FRQVWUXFWV� LWV
QRUPDWLYH� SHUVSHFWLYHV�� 1RWZLWKVWDQGLQJ� WKH� VLJQLILFDQW
UROH� WKDW� VFLHQWLILF� VWUXFWXUDO�DQDO\VLV�SOD\V� LQ� LGHQWLI\LQJ
WKH�ZRUNLQJV�RI�QHWZRUNV��ODZ�LV�IDU�PRUH�FRQFHUQHG�ZLWK
WKRVH� QRUPDWLYH� RULHQWDWLRQV� WKDW� QHXWUDO� VFLHQFHV� DUH
VLPSO\�QRW�LQ�D�SRVLWLRQ�WR�SURYLGH��6XFK�RULHQWDWLRQV�FDQ
RQO\�EH�IRXQG�LQ�WKH�QRUPDWLYHO\�ORDGHG�GRJPDV�RI�VRFLDO
LQWHUFKDQJH�� WKDW� LV�� LQ� GLVFRXUVHV� LQ� ZKLFK� VRFLDO
SUDFWLWLRQHUV� UHIOHFW� XSRQ� WKHLU� RZQ� VHOI�SHUFHSWLRQV�
/HJDO�GRFWULQH�LWVHOI��DV�ZHOO�DV�WKH�PRWKHU�RI�DOO�GRJPDV�
WKHRORJ\��DUH�RUJDQL]HG�DV�DFDGHPLF�GLVFLSOLQHV��EXW�DUH
QRW� VFLHQFH� LQ� WKH� VWULFWHVW� VHQVH� DQG� LQVWHDG� DFW� DV
FODVVURRPV� LQ�ZKLFK� V\VWHPDWLF� UHIOHFWLRQ� RQ� WKH� VRFLDO
SUDFWLFHV�RI� ODZ�DQG� UHOLJLRQ� FDQ� WDNH�SODFH��7KH� VDPH
KROGV� WUXH� IRU� RWKHU� DUHDV�� VXFK� DV� EXVLQHVV
PDQDJHPHQW��HFRQRPLFV�DQG�SROLWLFDO�VFLHQFH��ZKLFK�GR
QRW�DV�VXFK�IRUP�D�SDUW�RI�WKH�QHXWUDO�VFLHQWLILF�VHDUFK�IRU
WUXWK��DQG�ZKLFK�DUH�LQVWHDG�WKH�WKHRUHWLFDO�PDQLIHVWDWLRQ
                                                
11 Cf., on the structural coupling of legal and social sciences, Luhmann *(1993b) 543f.



RI� WKH� UHIOH[LYH� SUDFWLFHV� RI� VXFK� VRFLDO� VHFWRUV�� 7KH\
PDNH�SDUW�RI�'DYLG�6FLXOOL¶V��³FROOHJLDO�IRUPDWLRQV´��WKDW�LV�
WKH�VSHFLILF�RUJDQLVDWLRQDO� IRUPV�RI� WKH�SURIHVVLRQV�DQG
RWKHU� QRUP�SURGXFLQJ� DQG� GHOLEHUDWLYH� LQVWLWXWLRQV��
6RFLDO� SUDFWLFHV� ZLWKLQ� EXVLQHVV�� WKH� HFRQRP\� DQG
SROLWLFV� HDFK� FUHDWH� WKHLU� RZQ� UHIOH[LYH� SUDFWLFHV��ZKLFK
LQ� WXUQ� VKDUH� DQG� LQIRUP� WKH� SDUWLFXODU� XQGHUO\LQJ
QRUPDWLYH� RULHQWDWLRQ� RI� HDFK� VHOIVDPH� VHW� RI� VRFLDO
SUDFWLFHV�� +RZHYHU�� DQ� LQWHUQDO� GLIIHUHQWLDWLRQ� PXVW� EH
PDGH� LQ�HDFK�GLVFLSOLQH�EHWZHHQ�VFLHQWLILF�DQG�SUDFWLFDO
GLVFRXUVHV��,Q�WKH�FDVH�RI�ODZ��D�VWDUN�GLVWLQFWLRQ�PXVW�EH
GUDZQ� EHWZHHQ� OHJDO� WKHRU\� DV� UHIOH[LYH� FRXQWHUSDUW� WR
OHJDO� SUDFWLFH�� DQG� OHJDO� VRFLRORJ\� DV� D� VFLHQWLILF
REVHUYDWLRQ� RI� ODZ���� 6LPLODUO\�� GLIIHUHQWLDWLRQ� PXVW� EH
PDGH�LQ�SDUWQHU�GLVFLSOLQHV�EHWZHHQ�GLVFRXUVHV�ERUQ�RXW
RI� VRFLDO� SUDFWLFHV�� DQG� GLVFRXUVHV� GHULYLQJ� IURP� WKH
VFLHQWLILF�NQRZOHGJH�FUHDWLRQ�V\VWHP�
:KDW� ZH� DUH� ORRNLQJ� IRU� WKHQ�� DUH� DXWRQRPRXV� OHJDO
UHFRQVWUXFWLRQV� RI� QRUPDWLYH� VRFLDO� RULHQWDWLRQV�
RULHQWDWLRQV� WKDW� ODZ� FDQ� JOHDQ� LQ� UHIOH[LYH� LQWHUFKDQJH
ZLWK� HFRQRPLF� DQG� VRFLDO� SUDFWLFHV� ZLWKLQ� WKH� QHWZRUN
UHYROXWLRQ� DQG� ZLWK� LWV� LPSOLFDWLRQV�� 7KLV� JLYHV� XV� WZR
DGYDQWDJHV�DERYH�WKH�FRPPRQ�VFLHQWLILF�PLVFRQFHSWLRQ�
7KH� IRFXV� RQ� VRFLDOO\�UHIOH[LYH� SUDFWLFH�� DV� RSSRVHG� WR
VFLHQWLILF� DQDO\VLV� LQ� LWV� QDUURZHVW� VHQVH�� SURYLGHV� XV
ZLWK� D� PDVV� RI� QRUPDWLYH� SHUVSHFWLYHV²WKH� JXLGLQJ
SKLORVRSKLHV� RI� VRFLDO� LQVWLWXWLRQV� DQG� WKH� QRUPDWLYH
                                                
12 Sciulli
13



H[SHFWDWLRQV��VRFLDO�GHPDQGV��SROLWLFDO�ULJKWV�DQG�XWRSLDQ
KRSHV� RI� SDUWLFLSDQWV� ZLWKLQ� WKHP�� DV� ZHOO� DV� LQVLJKWV
JDLQHG� RQ� WKH� JURXQG� LQWR� WKHLU� RYHUDOO� VRFLDO� IXQFWLRQ
DQG� IXQFWLRQDOLW\²ZKLFK� VFLHQFH� FRXOG� QHYHU
XQGHUVWDQG��PXFK� OHVV� OHJDO�GRFWULQH�FUHDWH� IURP�ZLWKLQ
LWVHOI��$W�WKH�VDPH�WLPH��KRZHYHU��WKH�ODZ��ZKLFK�PXVW��LQ
WKH� VHUYLFH� RI� WKH� µOHJDO� UHJXODWLRQ¶� RI� SDUWLDO� VRFLDO
UDWLRQDOLWLHV�� HQIRUFH� LWV� RZQ� SDUWLFXODULVW�XQLYHUVDO
RULHQWDWLRQ� DERYH� WKH� SDUWLFXODULVW�XQLYHUVDO� RULHQWDWLRQV
RI� RWKHU� IRUPV� RI� UHIOH[LYH� SUDFWLFH�� LV� RIIHUHG
RSSRUWXQLWLHV� WR� GLVWDQFH� LWVHOI�� 6RFLRORJLFDO
MXULVSUXGHQFH�� FXUUHQWO\� FORDNHG� LQ� WKH� PDQWHO� RI
VFLHQWLILF� VWXG\�� VKRXOG� WKXV� LQ� IDFW� EH� LGHQWLILHG� DV� D
VSHFLILFDOO\� OHJDO� PRGH� RI� GHDOLQJ� ZLWK� WKH� FROOLVLRQ
EHWZHHQ�GLIIHUHQW�VRFLDO�UDWLRQDOLWLHV���
���%XVLQHVV�0DQDJHPHQW
,W� LV� QRWHZRUWK\� WKDW� OHJDO� VFLHQFH� VWXGLHV� KDYH� QRZ
GHYHORSHG� D� KHLJKWHQHG� VHQVLWLYLW\� IRU� EXVLQHVV
PDQDJHPHQW�� RU� IRU� WKH� UHIOH[LYH� WKHRU\� RI� D� EXVLQHVV
SUDFWLFH� WKDW� IRUPXODWHV� WKH� QRUPDWLYH� SUHFRQGLWLRQV� IRU
EXVLQHVV� VXFFHVV� LQ� LWV� FKRLFH� GHFLVLRQLRQDO� UHIHUHQFH
SRLQWV��LQ�UHODWLRQ�WR�H[DFWO\�WKRVH�IRUPV�RI�FRQWUDFW��VXFK
DV� IUDQFKLVLQJ�DQG�RWKHU�PDUNHWLQJ� V\VWHPV�� DV�ZHOO� DV
MXVW�LQ�WLPH�FRQWUDFWV�� YLUWXDO� EXVLQHVV� DQG� RWKHU� FR�
RSHUDWLRQ� UHODWLRQVKLSV�� WKDW� GLVSOD\� VXFK� QHZ
FKDUDFWHULVWLFV��7KHVH�OHJDO�IRUD\V�DFURVV�WKH�ERUGHUV�RI
VRFLDOO\�UHIOH[LYH� SUDFWLFH� KDYH�� ZLWKRXW� H[FHSWLRQ�
                                                
14 Cf, for further details, Gunther Teubner, ‘Altera pars audiatur: Das Recht in der Kollision

unterschiedlicher Universalitätsansprüche,’  Archiv für Rechts- und Sozialphilosophie, 1996, 199-220.



SURYHG� VXFFHVVIXO�� VLQFH� WKH\� KDYH� GLVFRYHUHG� WKH
RSSRUWXQLWLHV� DQG� ULVNV� SRVHG� E\� QHWZRUNLQJ� IRU� WKH
H[LVWHQFH� DQG� VXFFHVV� RI� FRQFHUQV�� DQG� KDYH� DOORZHG
WKLV� PDWHULDO� WR� JXLGH� WKHLU� OHJDO� VROXWLRQV�� 3LRQHHULQJ
DQDO\VHV�RI�IUDQFKLVLQJ�PDGH�HDUO\�GHWDLOHG�UHIHUHQFH�WR
EXVLQHVV� PDQDJHPHQW� GHEDWHV� DQG� HVWDEOLVKHG� WKHLU
OHJDO� FRQVWUXFWLRQV� LQ� FORVH� SUR[LPLW\� WR� WKH
RUJDQL]DWLRQDO� GHPDQGV� RI� IUDQFKLVLQJ� V\VWHPV���� 2QH
LQIOXHQWLDO�W\SRORJ\�GLYLGHV�LQWHUHVW�FRQIOLFWV� LQWR�GLIIHUHQW
W\SHV�RI�IUDQFKLVLQJ�V\VWHP��VXERUGLQDWLRQ��FR�RUGLQDWLRQ�
FRDOLWLRQ� DQG� IHGHUDWLRQ��� VXEMHFWLQJ� HDFK� WR� LWV� RZQ
UHJXODWRU\� UHJLPH� �LQWHUHVW� SURWHFWLRQ� FRQWUDFWV�
FRUSRUDWLRQ� DQG� FRPSDQ\� ODZ��� 5LVN� DQDO\VHV� RI� QHZ
IRUPV�RI� µV\VWHPLF¶�GHSHQGHQFH� LQ� µMXVW�LQ�WLPH¶� V\VWHPV
EDVH� WKHPVHOYHV� XSRQ� GHWDLOHG� RUJDQL]DWLRQDO� VFLHQFH
UHIOHFWLRQV� WKDW� KDYH� XQYHLOHG�� LQ� SDUWLFXODU�� WKH
LPSRUWDQFH�RI�FRPSXWHU�EDVHG�LQWHJUDWLRQ�DV�RSSRVHG�WR
FRQWUDFWXDO�RU�VRFLDO�LQGHSHQGHQFH��DQG��E\�DSSO\LQJ�WKH
DQDORJ\� RI� WKH� ODZ� RI� FRUSRUDWLRQV�� KDYH� GUDZQ� OHJDO
FRQVHTXHQFHV�LQ�WKH�IRUP�RI�µEXVLQHVV�FRQVWLWXWLRQV¶���
���(FRQRPLF�$QDO\VLV�RI�/DZ
,W� LV� WUXH� WKDW� FR�RSHUDWLRQ� ZLWK� WKH� UHIOH[LYH� EXVLQHVV
PDQDJHPHQW� SUDFWLFHV� KDV� EHHQ� IUXLWIXO�� HVSHFLDOO\
                                                
15 Michael Martinek (1987) Franchising: Grundlagen der zivil- und wettbewerbsrechtichen

Behandlung der vertraglichen Gruppenkooperation beim Absatz von Waren und Dienstleistungen.

Heidelberg: Decker & Schenck, 231ff.
16 Bernhard Nagel, Birgit Riess und Gisela Theis (1989) ‘Der faktische Just-in-Time-Konzern:

Unternehmensübergreifende Rationalisierungskonzepte und Konzernrecht am Beispiel der

Automobilindustrie’  Der Betrieb 42, 1505ff., 1506ff.; idem. (1990) Just-in-Time-Strategien:

Arbeitsbeziehungen, Gestaltungspotentiale, Mitbestimmung. Düsseldorf: Hans-Böckler-Stiftung.



ZKHUH� WKH� LVVXH� LV� RQH� RI� WKH� OHJDO� GHPDUFDWLRQ� RI
FRQIOLFWV� ZLWKLQ� QHZ� IRUPV� RI� QHWZRUN� SKHQRPHQD� ZLWK
UHIHUHQFH� WR� WKH� PRWLYDWLRQV� RI� WKRVH� LQYROYHG� LQ
EXVLQHVV�� WR� FRQFUHWH� RUJDQL]DWLRQDO� VWUXFWXUHV� DQG� WR
GHFLVLRQ�PDNLQJ� JXLGHOLQHV�� 1RQHWKHOHVV�� LI� WKH� WDVN� LV
RQH� RI� ULVLQJ� DERYH� WKH� QHWZRUNLQJ� LPSOLFDWLRQV� IRU
LQGLYLGXDO� ILUPV� WR� OHJDOO\� UHFRQVWUXFW� WKH� QHWZRUN
UHYROXWLRQ� LQ�D�PDQQHU� WKDW� LV� UHOHYDQW� IRU� WKH�HFRQRP\
DQG� IRU� VRFLHW\� DV� D� ZKROH�� WKHQ� WKH� EXVLQHVV
PDQDJHPHQW�SHUVSHFWLYH�LV�IDU�WRR�QDUURZ��IRFXVLQJ�RQO\
XSRQ� WKH� HFRQRPLF� QHWZRUNLQJ� RI� LQGLYLGXDO� ILUPV� DQG
HLWKHU� ZKROO\� RU� SDUWLDOO\� IDLOLQJ� WR� UHFRJQL]H� JHQHUDO
HFRQRPLF� DQG� VRFLDO� WUHQGV�� ,WV� QRUPDWLYH� YLHZSRLQW� LV
VLPLODUO\�OLPLWHG�VLQFH�LW�FRQFHQWUDWHV�XSRQ�WKH�HIILFLHQF\�
HIIHFWLYHQHVV�DQG��RFFDVLRQDOO\��OHJLWLPDF\�RI�LQGLYLGXDOO\
QHWZRUNHG� ILUPV�� 7KLV� LV� IDU� WRR� UHVWULFWHG� D� EDVLV� IRU� D
OHJDO�DSSUDLVDO�RI�QHWZRUN�RSSRUWXQLWLHV�DQG�ULVNV�
/HJDO� GRFWULQH� FDQ�PDNH� D� KXJH� OHDS� IRUZDUG� KHUH� E\
HVWDEOLVKLQJ� SUR[LPLW\� WR� WKH� UHIOH[LYH� WKHRULHV� RI
HFRQRPLF� SUDFWLFH� DQG�� DERYH� DOO�� WR� WUDQVDFWLRQ�FRVW
WKHRU\�� SURSHUW\� ULJKWV� WKHRU\� DQG� HFRQRPLF
LQVWLWXWLRQDOLVP��&HUWDLQO\��VXFK�WKHRULHV�PD\�FRQFHLYH�RI
WKHPVHOYHV�DV�D�SDUW�RI�WKH�VFLHQWLILF�NQRZOHGJH�V\VWHP�
µ3XUH¶� VFLHQWLILF� WKHRUHPV�� KRZHYHU�� GHYRLG� RI� DOO
DQDO\WLFDO� SUHFRQFHSWLRQV�� ZRXOG� QHYHU� KDQGLFDS
WKHPVHOYHV� ZLWK� QRUPDWLYHO\� ORDGHG� FRQFHSWV� DQG
RULHQWDWLRQV��VXFK�DV�WKH�KRPR�HFRQRPLFXV�RU�µHFRQRPLF



HIILFLHQF\¶���� 7DNLQJ� WKHVH� QRUPDWLYH� RULHQWDWLRQV�
SDUWLFXODUO\��HIILFLHQF\�RULHQWHG�FRQFHUQV��DV�WKHLU�VWDUWLQJ
SRLQW�� OHJDO� VWXGLHV� RI� EDQNLQJ� *LURQHWV� DQG� RWKHU
QHWZRUNV�DUH�VHHNLQJ�WR�DQDO\]H�DQG�FRPH�WR�WHUPV�ZLWK
WKH� LQQRYDWLYH� \HW� KLJKO\� FRQWURYHUVLDO� FDWHJRU\� RI� WKH
µQHWZRUNHG� FRQWUDFW¶���� 2WKHU� VWXGLHV� RQ� V\PELRWLF
FRQWUDFWV�� LQVSLUHG� E\� LQVWLWXWLRQDO� HFRQRPLFV�� KDYH
VXFFHVVIXOO\� GHPRQVWUDWHG� WKH� HIILFLHQF\� JDLQV� RI
QHWZRUNLQJ� DQG� FRQVHTXHQWO\� DGYRFDWH� WKHLU� OHJDO
LQVWLWXWLRQDOL]DWLRQ���� (FRQRPLF� VWXGLHV� RQ� QHWZRUN
HIIHFWV� DQG� WKHLU� YDULRXV� OHJDO� LPSOLFDWLRQV� DUH� VLPLODUO\
SURILWDEOH���
���6RFLRORJLFDO�7KHRULHV
+RZHYHU�� LI� ODZ� LV� WR� EH� WUXH� WR� LWV� DLP� RI� HPEHGGLQJ
EXVLQHVV� QHWZRUNV� ZLWKLQ� WKHLU� SROLWLFDO� DQG� VRFLDO
FRQWH[W�� LW�PXVW�DOVR�HQJDJH� LQ�D� OHJDO� UHFRQVWUXFWLRQ�RI
VRFLRORJLFDO� QHWZRUN� WKHRULHV����:KHUH� ODZ� LV�REOLJHG� WR
GHYHORS� µVRFLDOO\�DSSURSULDWH¶� OHJDO� FRQFHSWV�
PDUNHW�QHWZRUN�UHODWLRQVKLSV�HVWDEOLVKHG�ZLWKLQ� UHIOH[LYH
HFRQRPLF� WKHRU\�� PXVW� EH� EURDGHQHG� WR� HQFRPSDVV
UHODWLRQVKLSV� ZLWK� WKH� UHIOH[LYH� SUDFWLFHV� RI� RWKHU� VRFLDO
                                                
17

18 Wernhard Möschel (1986) ‘Dogmatische Strukturen des bargeldlosen Zahlungsverkehrs’  Archiv für

die civilistische Praxis 186, 211ff.; *Rohe (1998) 66ff., 81ff. And passim.
19 *Kulms (2000) 55ff., 240ff.
20 Mark A. Lemley und David McGowan (1998) ‘Legal Implications of Network Economic Effects’

California Law Review 86, 479ff.
21 The social embedding of economic interchange is the working aim of economic sociology, which has

a closer empathy with the analytical interests of legal science than do purely economically orientated

analyses. Representative, Neil J. Smelser und Richard Swedberg (Hg.) (1994) The Handbook of

Economic Sociology. Princeton: Princeton University Press.



HQYLURQPHQWV��:H�DUH�DOVR�FRQFHUQHG�KHUH��DOO�FRJQLWLYH
KXUGOHV�QRWZLWKVWDQGLQJ��ZLWK� OHJDO� UHFRQVWUXFWLRQ�RI� WKH
QRUPDWLYLW\�LQKHUHQW�WR�VRFLDO�SUDFWLFH��,Q�WKLV�FDVH��VRFLDO
WKHRU\� LQIRUPHG� OHJDO� IRUD\V� LQWR� VWDWXV�EDVHG� DQG
FRQWUDFWXDO� UHODWLRQVKLSV� ZLWKLQ� IUDQFKLVLQJ� DUH
SDUWLFXODUO\� QRWHZRUWK\�� VLQFH� WKH\� XQYHLO� WKH� VHPL�
DXWRQRPRXV� VWDWXV� RI� QHWZRUN� SDUWLFLSDQWV� DQG� DWWHPSW
WR� JLYH� WKHP� OHJDO� VHFXULW\���� 6WXGLHV� RI� VWDQGDUG� WHUP
FRQWUDFW� UHJXODWLRQ� IRU� MXVW�LQ�WLPH� FRQWUDFWV�� UHYHDO� WKH
UROH� ZKLFK� FDVH� ODZ� FDQ� SOD\� LQ� WKH� SURPRWLRQ� RI
SURGXFWLYH�QHWZRUNV�DQG�LQ�OLPLWLQJ�LQVWLWXWLRQDO�PLVXVH�RI
ODZ���
,,,�� 7UDQVODWLRQ� 3UREOHPV�� 1HWZRUNV� DV� 5HODWLRQDO
&RQWUDFWV
+RZHYHU�� µ³1HWZRUN´� LV� QRW� D� OHJDO� FRQFHSW¶�� $OO� MR\RXV
OHJDO� FRQWDFW� ZLWK� VRFLDOO\�UHIOH[LYH� SUDFWLFHV
QRWZLWKVWDQGLQJ��OHJDO�DUJXPHQWV�RQO\�EHJLQ�ZKHUH�RWKHU
UHIOH[LYH� WKHRULHV� HQG�� :LWKLQ� WKH� GHEDWH� RQ� WKH
DSSURSULDWH� IRUP� RI� UHJXODWLRQ� IRU� EXVLQHVV� QHWZRUNV�
YLUWXDO�EXVLQHVV�� MXVW�LQ�WLPH�V\VWHPV�� IUDQFKLVLQJ�FKDLQV
DQG� RWKHU� FR�RSHUDWLYH� FRQWUDFWV� JHQHUDOO\� HVWDEOLVKHG
WKURXJK� ELODWHUDO� FRQWUDFWV� \HW� JLYLQJ� ULVH� WR�PXOWLODWHUDO
�OHJDO�� HIIHFWV�� QHWZRUNV� PDNH� WKHLU� DSSHDUDQFH� DV
UHPDUNDEO\� GLVUXSWLYH� VRFLDO� SKHQRPHQD�� 7KH\� FDQ
                                                
22 *Joerges (1991) 17ff.
23 Steve Casper (1995) ‘How Public Law Influences Decentralized Supplier Network Organization:

The Case of BMW and Audi’  WZB-Discussion Paper FS I 95-314; idem, (2001) ‘The Legal

Framework for Corporate Governance: Explaining the Development of Contract Law in Germany and

the United States’  in: Peter A. Hall und David Soskice (Hg.) Varieties of Capitalism: The Institutional

Foundations of Comparative Advantage. Oxford: Oxford University Press 387ff., 397ff.



QHLWKHU�EH�VXEVXPHG�XQGHU� WKH�FDWHJRU\�RI�PDUNHW��QRU
XQGHU� WKH� FDWHJRU\� RI� RUJDQL]DWLRQ�� )ROORZLQJ� ORQJ
LQGHFLVLRQ��VRFLRORJLVWV�DQG�HFRQRPLVWV�KDYH�UHVSRQGHG
WR�WKLV�FRQIXVLRQ�ZLWK�WKHRULHV�FKDUDFWHUL]LQJ�QHWZRUNV�DV
DXWRQRPRXV� LQVWLWXWLRQV� WKDW� FRQWUDVW� ZLWK� WKH� XVXDO
IRUPV� RI� HFRQRPLF� FR�RUGLQDWLRQ���� +RZ� LV� ODZ� WR
UHVSRQG�� KRZHYHU"� 6KRXOG� LW�� DV� LQQRYDWLRQ�IULHQGO\
ODZ\HUV�VXJJHVW��GHFODUH�QHWZRUNV�RU�V\PELRWLF�FRQWUDFW
WR�EH�VXL�JHQHULV�OHJDO�LQVWLWXWLRQV�WU\LQJ�WR�VXUYLYH�LQ�WKH
%HUPXGD�WULDQJOH� EHWZHHQ� FRQWUDFWV�� WRUWV� DQG
FRUSRUDWLRQV"��

,Q�P\�RSLRQLRQ�µQHWZRUN¶�LV�QRW�VXLWHG�WR�SOD\�WKH�UROH�RI�D
WHFKQLFDO� OHJDO� FRQFHSW�� 1HWZRUNV� WUDYHUVH� SULYDWH� ODZ
FRQFHSWV�� /HJDOO\�VSHDNLQJ�� WKH\� FDQ� WDNH� WKH� IRUP� RI
FRUSRUDWH�� FRQWUDFWXDO� RU� WRUWLRXV� VSHFLDO� UHODWLRQVKLSV�
)RU�WKLV�UHDVRQ�DORQH��OHJDO�GRFWULQH�FDQQRW�VLPSO\�DGRSW
WKH� WHUP� µQHWZRUN¶� DV� D� OHJDO� FRQFHSW�� <HW�� WKH
GLVFLSOLQDU\�EDUULHUV�DUH�HYHQ�KLJKHU��&XUUHQW� LGHDV�ERXW
NQRZOHGJH� WUDQVIHU� DUH� PLVOHDGLQJ�� /DZ� FDQQRW� VLPSO\
DFFHSW� VRFLDO� QHWZRUNLQJ� FRQGLWLRQV� DW� IDFH� YDOXH�� IRU
H[DPSOH�� WKH� VRFLDO� SUHFRQGLWLRQV� IRU� LQWHQVLYH� FR�
RSHUDWLRQ��1HLWKHU�FDQ�LW�VLPSO\�DGRSW�SDUWLFXODU�HOHPHQWV
ZLWKLQ� VRFLDO� VFLHQFH� GHILQLWLRQV�� VXFK� DV� WKH� HFRQRPLF
IRUPXOD� µK\EULG� EHWZHHQ� PDUNHW� DQG� KLHUDUFK\¶�� RU� WKH
                                                
24 For an informative discussion of these theories, see, Johannes Weyer (Hg.) (2000) Soziale

Netzwerke: Konzepte und Methoden der sozialwissenschaftlichen Netzwerkforschung. München:

Oldenbourg; Arnold Windeler (2001) Unternehmungsnetzwerke: Konstitution und Strukturation.

Wiesbaden: Westdeutscher Verlag.
25 *Schanze, Möschel, Rohe.



VRFLRORJLFDO� IRUPXOD� µWUXVW�EDVHG� H[FKDQJH� V\VWHP¶�
,QVWHDG�� LW�PXVW� LWVHOI� UH�FRQVWUXFW� DQHZ� WKH� FRQVWLWXWLYH
FRQWRXUV�RI� WKH�FRUUHODWLQJ� OHJDO�GHILQLWLRQ�RXW�RI� LWV�RZQ
SDWK�GHSHQGHQW�HYROXWLRQDU\�ORJLF���

+RZHYHU�� DQ\� DWWHPSW� WR� VXEVXPH� QHWZRUNV� VLPSO\
XQGHU�WUDGLWLRQDO�SULYDWH�OHJDO�FRQFHSWV�LV��PDNLQJ�D�ORQJ
VWRU\� VKRUW�� GRRPHG� WR� IDLOXUH�� )LUVW�� FRPSDQ\� ODZ
TXDOLILFDWLRQV� RI� QHWZRUNV� DUH� LQDSSURSULDWH�� VLQFH
SRROLQJ� RI� UHVRXUFHV� DQG� MRLQW� GHFLVLRQ�PDNLQJ� GR� QRW
VXLW� WKH� GHFHQWUDOL]HG� QHWZRUN� VWUXFWXUH���� 6HFRQGO\�
JLYHQ� WKH� UDGLFDO� LQGLYLGXDOLVP� RI� VLQJOH� QRGHV� LQ
QHWZRUNV�� FRQWUDFW� ODZ�� UDWKHU� WKDQ� WKH� ODZ� RI
FRUSRUDWLRQV�� LV� WKH� FRUUHFW� V\VWHPDWLF� DUHQD� EXW� QHHGV
WR� EH� FRQVLGHUDEO\� WUDQVIRUPHG� IRU� µPDUNHW� QHWZRUNLQJ¶
RSSRUWXQLWLHV� DQG� ULVNV�� 7KLUGO\�� DQ� LQGHSHQGHQW� OHJDO
FDWHJRU\� RI� D� µQHWZRUN� FRQWUDFW¶�� ZKLFK� LV� EDVHG� RQ
WUDGLWLRQDO�DJHQF\� ODZ��GRHV�QRW�FRQYLQFH��,W� IROORZV�WKDW
GRFWULQDO�TXDOLILFDWLRQV�RI�QHWZRUNV�QHHG�EH�EDVHG�XSRQ
WKH�GHYHORSPHQW�RI�DQ�µRUJDQL]DWLRQDO�FRQWUDFW�ODZ¶����WKH
ODZ� RI� µFRQWURUJV¶� LI� \RX� OLNH� �� ZKLFK� UHFRJQL]HV� WKHLU
K\EULG� QDWXUH� WKURXJK� WKH� LQFOXVLRQ� RI� µRUJDQL]DWLRQDO¶�
L�H���QRW�RQO\�UHODWLRQDO�EXW�DV�ZHOO�PXOWL�ODWHUDO��HOHPHQWV
ZLWKLQ� WKH� FRQWUDFW���� +HUH�� RQH� QHHGV� WR� H[SORLW� WKH
                                                
26 See Amstutz (2003) 164ff, for a particularly clear distinction between social system and legal

system.
27 Comprehensively, Teubner (2004) m.w.N
28 For the endeavor to develop an ‘organizational contract law’  for networks that builds on long-term

contracts, social relations and contractual relationships, see Teubner (1990c) 319; (1993) 386ff.; (2001)

562ff. For further development, see Larenz und M. Wolf (1997) 120f., who not only emphasize the

close connection between networks and contractual relationships, but also accept the implications of



GHYHORSPHQWDO� ORJLF� RI� D� UXGLPHQWDU\�� EXW� DOUHDG\
HVWDEOLVKHG�IRUP�RI�RUJDQL]DWLRQDO�FRQWUDFW� ODZ��*HUPDQ
OHJDO� GRFWULQH� ZLWK� LWV� QRWLRQV� RI�'DXHUVFKXOGYHUKlOWQLV
�µUHODWLRQDO�FRQWUDFWV¶���DQG�9HUWUDJVYHUEXQG� �µFRQQHFWHG
FRQWUDFWV¶���KDV�GHYHORSHG�DQ�DFWRU�WKDW�LV�ULSH�IRU�IXUWKHU
HYROXWLRQ�LQ�WKH�QHWZRUN�VSKHUH�
7R�TXRWH�D�GRFWULQDO�DXWKRULW\�IURP�*HUPDQ\�
³7KH� QRWLRQ� RI� FRQQHFWHG� FRQWUDFWV� LV� XVHG� WR
GHVFULEH�DQ\�SOXUDOLW\�RI�FRQWUDFWV�ZKLFK�UHIHU�WR�HDFK
RWKHU� ZLWKLQ� HLWKHU� ELODWHUDO� RU� PXOWLODWHUDO
UHODWLRQVKLSV�� ZKRVH� LQWHUFRQQHFWLRQ� JLYHV� ULVH� WR
GLUHFW� OHJDO� HIIHFWV� �RI� D� JHQHWLF�� IXQFWLRQDO� RU
FRQGLWLRQDO�QDWXUH���ZKHWKHU�WKHVH�VLPSO\�UHVXOW�LQ�DQ
HIIHFW� RI� RQH� FRQWUDFW� WR� WKH� RWKHU� �RU� RWKHUV��� RU
ZKHWKHU�RQH�FDQ�DOVR�REVHUYH�PXWXDO�HIIHFWV�´��

7KH� µHFRQRPLF� XQLW\¶� RI� LQGLYLGXDO� FRQWUDFWV� LV
GHWHUPLQDWLYH�IRU�WKH�FRQQHFWHG�FRQWUDFWV��+RZHYHU��WKLV
FRQFHSW� DOVR� HQWDLOV� D� VWUDQJH� SDUDGR[� WKDW� WLPH� DQG
DJDLQ� JLYHV� ULVH� WR� KDUVK� FULWLTXH� RI� WKH� HQWLUH
FRQVWUXFWLRQ��PXOWLSOH� FRQWUDFWV� DUH� GLUHFWHG� WR� D� VLQJOH
HFRQRPLF� JRDO�� ZKLFK� FDQ� RQO\� EH� DFKLHYHG� LI� DOO
FRQWUDFWV� DUH� SHUIRUPHG�� EXW� LV� DJDLQ� DOVR� HQWLUHO\
GHSHQGHQW� XSRQ� WKH� OHJDO� LQGHSHQGHQFH� RI� HDFK� RI� WKH
                                                                                                                                           

internal and external liability within the network. Similarly, Amstutz und Schluep (2003) 890ff.;

Schluep (2003) 290ff. For positive receptions for this endeavor, albeit with some skepticism about

individual consequences, especially the external liability of networks, see, Heermann (1998) 75ff.,

Lange (2001a) 179f.; 184f.; Zwecker (1999) 163; Schimansky (2003) 112ff.
29 Gernhuber (1989) 710. Similar, Larenz und M. Wolf (1997) 469f.; Josef Esser und Eike Schmidt

(1995) Schuldrecht: Ein Lehrbuch. Allgemeiner Teil I 1. 8th Edition Heidelberg: Müller, 214.



FRQWUDFWV�� /HJDOO\�VSHDNLQJ�� WKLV� UHVXOWV� LQ� WKH� VWUDLQHG
IRUPXOD� WKDW� HDFK� DQG� HYHU\� FRQWUDFW� LV� OHJDOO\� GLVWLQFW
EXW� DOVR� EXLOGV� DQ� HFRQRPLF� XQLW\� XSRQ� ZKLFK� WKH� ODZ
FDQ�IRFXV�

+RZHYHU��WKH�FULWLTXH�WKDW�WKLV�LV�DOO�TXLWH�DUELWUDU\���
JRHV�ZURQJ��,QVWHDG��LQ�RUGHU�WR�XQGHUVWDQG�WKH�P\VWHU\
RI�FRQQHFWHG�FRQWUDFW��ZH�PXVW�PDNH�SURGXFWLYH�XVH�RI
WKLV� µXQEHDUDEOH� FRQWUDGLFWLRQ¶�� 7KH� XQGHQLDEOH
FRQWUDGLFWLRQ� IRXQG� ZLWKLQ� WKH� QRWLRQ� RI� WKH� µHFRQRPLF
XQLW\�RI�GLVWLQFW�FRQWUDFWV¶�LV�QRW�VLPSO\�WR�EH�UHJDUGHG�DV
D� µ\HW� WR� EH� FRUUHFWHG¶� ORJLFDO� PLVWDNH� ZLWKLQ� GRFWULQDO
UHDVRQLQJ�� EXW� LV� LQVWHDG� LWVHOI� WKH� H[DFW� MXULGLFDO
FRUUHODWH�RI� WKH�VRFLDO� UHDOLW\�RI�K\EULGV�� WKH�EHGURFN� IRU
WKHLU�SURGXFWLYLW\��DQG�WKH�VRXUFH�RI�WKRVH�ULVNV�WR�ZKLFK
WKH�ODZ�PXVW�ILQG�DSSURSULDWH�UHVSRQVHV���
,9�� 7KH� 5ROH� RI� /DZ� LQ� 6RFLDO� 'H�3DUDGR[LVDWLRQ
3URFHVVHV
7KLV� FRQWUDGLFWLRQ� LV� DEVROXWHO\� FHQWUDO� WR� QHWZRUNV�
3ULYDWH� ODZ� PXVW� UHVSRQG� ZLWK� VHQVLWLYLW\� WR� WKH
                                                
30 Ernst Wolf (1978) Lehrbuch des Schuldrechts. Zweiter Band: Besonderer Teil. Köln: Heymanns,

62f.
31 The relationship of network construction to the contradictory social-environmental demands made of

business is the focus for many social science analysis, albeit dealing with different aspects of the

problem.: Kim S. Cameron und Robert E. Quinn (1988) ‘Organizational Paradox and Transformation’

in: Robert E. Quinn und Kim S. Cameron (Hg.) Paradox and Transformation: Towards a Theory of

Change in Organization and Management. Cambridge, Mass.: Ballinger, 1ff.; Buxbaum (1993) 701;

Messner (1994) 564; Michael Reiß (1998) ‘Mythos Netzwerkorganisation’  Zeitschrift Führung und

Organisation 4, 224ff.; Maria Funder (1999) Paradoxien der Reorganisation. München: Hampp;

Holm-Detlev Köhler (1999) ‘Auf dem Weg zum Netzwerkunternehmen? Anmerkungen zu einem

problematischen Konzept am Beispiel der deutschen Automobilkonzerne’  Industrielle Beziehungen 6,

36ff.; Sauer und Lang (1999); Ortmann (1999) 253ff.; Luhmann (2000) 407ff.; Hirsch-Kreinsen (2002)

107.



FRLQFLGHQWLD� RSSRVLWRUXP�PDQLIHVW� ZLWKLQ� QHWZRUNV�� 7KH
WKHVLV� LV� DV� IROORZV�� FHUWDLQ� HFRQRPLF� GHYHORSPHQWV
H[SRVH� EXVLQHVVHV� WR� D� µGRXEOH�ELQG¶� VLWXDWLRQ�� ZKLFK
WKH\� UHDFW� WR� ZLWK� WKH� DLG� RI� DQ� LQWHUQDOO\� FRQWUDGLFWRU\
QHWZRUN� VWUXFWXUH�� 7KH� GRXEOH�ELQG� VLWXDWLRQ� W\SLFDO� IRU
QHWZRUNV� DULVHV� ZKHUH�� ���� 7KH� VRFLDO� HQYLURQPHQW
PDNHV�DPELYDOHQW��FRQWUDGLFWRU\�RU�SDUDGR[LFDO�GHPDQGV
RI�EXVLQHVV�HQWLWLHV�ZKLFK�WKH\�PXVW�UHVSRQG�WR������VXFK
GHPDQGV� DUH� VR� FHQWUDO� WR� EXVLQHVV� VXUYLYDO� WKDW� WKH\
FDQQRW� EH� VLPSO\� LJQRUHG�� DQG� ����� WKHLU� H[SOLFLW
WKHPDWLVL]DWLRQ� LV� SUREOHPDWLFDO���� 7KH� LQVWLWXWLRQDO
DQVZHU� WR� WKHVH� SUREOHPV� LV� QHLWKHU� FRQWUDFW� QRU
RUJDQL]DWLRQ�� EXW� K\EULG� QHWZRUN�� VLQFH� WKLV� FRQVWUXFW
DOORZV�IRU�WKH�WUDQVIRUPDWLRQ�RI�H[WHUQDO�LQFRPSDWLELOLWLHV
LQWR�LQWHUQDOO\�PDQDJHDEOH�FRQWUDGLFWLRQV��,Q�WXUQ��SULYDWH
ODZ�QHHGV� WR� UHVSRQG� LQ� WZR�ZD\V�� RQ� WKH�RQH�KDQG�� LW
QRUPDOL]HV�DQG�VWDELOL]HV�QHWZRUN�W\SLFDO� FRQWUDGLFWLRQV�
RQ�WKH�RWKHU�� LW�FRPEDWV�YDULRXV�FRQVHTXHQFHV�RI� WKHVH
FRQWUDGLFWLRQV�
+\EULG� FRQVWUXFWLRQV� ZLWKLQ� WKH� FRQWUDFW�� RUJDQL]DWLRQ
DQG� QHWZRUN� WULDQJOH�� FDQ� IDFLOLWDWH� HVFDSH� IURP� WKH
GRXEOH�ELQG� VLWXDWLRQ�� 7KH\� FRQVWLWXWH� LQVWLWXWLRQDO
DUUDQJHPHQWV� WKDW� PDNH� QHWZRUN� ORJLF�� DV� RSSRVHG� WR
VLPSOH� FRQWUDFWXDO� RU� RUJDQL]DWLRQDO� ORJLF�� UHVLVWDQW� WR
                                                
32 On the paradoxical double-bind situation, see the classic text by Gregory Bateson (1994) Ökologie

des Geistes. Frankfurt: Suhrkamp; building on that, Paul Watzlawick, Janet H. Beavin and Don D.

Jackson (2000) Menschliche Kommunikation: Formen, Störungen, Paradoxien. Bern: Huber. To the

application of the double-bind to organizations, see Fritz B. Simon (1997) Die Kunst, nicht zu lernen:

Und andere Paradoxien in Psychotherapie, Management, Politik. Heidelberg: Carl-Auer-Systeme.



FRQWUDGLFWRU\� VRFLDO� HQYLURQPHQWDO� GHPDQGV�� 0RUH
SUHFLVHO\��K\EULGV�UHDFW�WR�SDUDGR[LFDO�VLWXDWLRQV��LQ�WKHLU
EURDGHVW�VHQVH�� WKDW� WKUHDWHQ� WKH�RSHUDWLRQDO�FDSDFLWLHV
RI� DFWRUV� WKURXJK� WKHLU� DPELYDOHQFH� �$� LV� RU� LV� QRW� $��
WKHLU�FRQWUDGLFWRU\�QDWXUH��$�LV�QRW�$��RU�WKHLU�SDUDGR[LFDO
FKDUDFWHU��$�EHFDXVH�QRW�$�����*HQHUDOO\�VSHDNLQJ��WKHUH
DUH�WZR�PRGHV�RI�HVFDSH�IURP�VXFK�LPEURJOLRV��7KH�RQH
LV� UHSUHVVLYH�� VXSSUHVVLQJ� FRQWUDGLFWLRQV� E\� DGPLWWLQJ
RQO\�RQH�RI�WKH�FRQWUDGLFWRU\�LQVWUXFWLRQV�DQG�GLVPLVVLQJ
WKH� RWKHU�� 7KH� RWKHU� LV� FRQVWUXFWLYH�� VHHNLQJ� WR� PDNH
SDUDGR[HV� IUXLWIXO�� WR� WKH� GHJUHH� WKDW� LW� HVWDEOLVKHV� D
PRUH�FRPSOH[�UHSUHVHQWDWLRQ�RI�WKH�ZRUOG��7KLV�LV�ZKDW�LV
PHDQW� E\� µPRUSKRJHQHVLV¶�� ZKLFK� .ULSSHQGRUII
VXJJHVWHG�IRU�GHDOLQJ�ZLWK�SDUDGR[�
8QOHVV�RQH� LV�DEOH� WR�HVFDSH�D�SDUDGR[LFDO� VLWXDWLRQ
ZKLFK� LV�ZKDW�:KLWHKHDG� DQG�5XVVHOO� DFKLHYHG�ZLWK
WKH� WKHRU\� RI� ORJLFDO� W\SHV�� SDUDGR[HV� SDUDO\]H� DQ
REVHUYHU� DQG� PD\� OHDG� HLWKHU� WR� D� FROODSVH� RI� WKH
FRQVWUXFWLRQ� RI� KLV� RU� KHU� ZRUOG�� RU� WR� D� JURZWK� LQ
FRPSOH[LW\�LQ�KLV�RU�KHU�UHSUHVHQWDWLRQ�RI�WKLV�ZRUOG���,W

                                                
33 ‘Paradoxes’ , in their narrow sense, denote situations such as ‘A because not A’ . In a wider rhetorical

sense, ‘paradoxes’  include ambivalence and contradictions that inhibit thinking within a given

framework. Social science and legal thinking is best served by the wider definition that encompasses

inhibition effects, as well as the potential to overcome them. For a general pragmatic perspective on

contradictions and paradoxes, see Hans Ulrich Gumbrecht und Ludwig K. Pfeiffer (Hg.) (1991)

Paradoxien, Dissonanzen, Zusammenbrüche: Situationen offener Epistemologie. Frankfurt: Suhrkamp;

Watzlawick, Beavin und Jackson (2000) 171 ff. On paradoxical situations within economic enterprises,

see, Neuberger (2000) 187ff. On the legal treatment of paradoxes, see, George P. Fletcher (1985)

‘Paradoxes in Legal Thought’  Columbia Law Review 85, 1263ff.; Peter Suber (1990) The Paradox of

Self-Amendment: A Study of Logic, Law, Omnipotence and Change. New York: Lang und

http://www.earlham.edu/~peters/writing/psa/index.htm.



LV� WKH� ODWWHU� FDVH� ZKLFK� FRXOG� EH� FKDUDFWHUL]HG� DV
PRUSKRJHQHVLV
��

,Q� WKH�SDUWLFXODU�FRQWH[W�RI�K\EULG�QHWZRUNV�� WKH�GRXEOH�
ELQG� GHULYHV� IURP� WKH� LPSRVLWLRQ� XSRQ� DFWRUV� RI� VRFLDO
HQYLURQPHQWDO� GHPDQGV� WKDW� WKH\� VLPXOWDQHRXVO\� REH\
GLIIHUHQW� DQG� FRQWUDGLFWRU\� RSHUDWLRQDO� LPSHUDWLYHV�
9DULRXV� RI� WKHVH� SUREOHPDWLFDO� VRFLDO� HQYLURQPHQWDO
GHPDQGV� GHULYH� GLUHFWO\� IURP� FRQWUDGLFWRU\� HFRQRPLF
SUHVVXUHV�� 2WKHUV� UHVXOW� IURP� D� FROOLVLRQ� EHWZHHQ
HFRQRPLF� RSHUDWLRQV� RQ� WKH� RQH� KDQG�� ZLWK� VFLHQWLILF�
FXOWXUDO��PHGLFDO�DQG�SROLWLFDO�RSHUDWLRQV��RQ�WKH�RWKHU�
&RQWUDGLFWRU\� VRFLDO� HQYLURQPHQWDO� GHPDQGV� FDQ� EH
WUDFHG� WR� HFRQRPLF� WUHQGV� WKDW� KDYH� LQFUHDVLQJO\
RYHUEXUGHQHG� LQGLYLGXDO� ILUPV� DQG� KDYH� IRUFHG� WKHP� WR
HQJDJH�LQ�QHWZRUNLQJ�� µ0HQWLRQ�VKRXOG�EH�PDGH�KHUH�RI
WUHQGV� VXFK� DV� LQFUHDVHG� WHFKQRORJLFDO� FRPSOH[LW\�
LQFUHDVHG�SUHVVXUH�RQ�SURGXFWLYLW\�DQG�FRVWV��DV�ZHOO�DV
VLPXOWDQHRXV� PDUNHW� GHPDQGV� IRU� D� KLJK� GHJUHH� RI
IOH[LELOLW\¶���� (PSLULFDO� VWXGLHV� RQ� LQWUD�FRPSDQ\� FR�
RSHUDWLRQ� KDYH� V\VWHPDWLFDOO\� UHVHDUFKHG� WKH� SDUWLFXODU
                                                
34 Klaus Krippendorff (1984) ‘Paradox and Information’ , in, Brenda Dervin und Melvin J. Voigt (eds)

Progress in Communication Sciences 5. Norwood: Ablex, 45ff., 51f. On morphogenesis in social

systems, see Niklas Luhmann (1991) ‘Sthenographie und Euryalistik’ , in Hans Ulrich Gumbrecht and

K. Ludwig Pfeiffer (eds) Paradoxien, Dissonanzen, Zusammenbrüche: Situationen offener

Epistemologie. Frankfurt: Suhrkamp, 58ff., 71ff.; idem. (1997) 57f. On exemplary reactions to the

paradoxical demands of just-in-time systems, Kathleen Eisenhardt und Brian Westcott (1988)

‘Paradoxical Demands and the Creation of Excellence: The Case of Just-in-Time Manufacturing’ , in,

Robert E. Quinn und Kim S. Cameron (eds) Paradox and Transformation: Towards a Theory of

Change in Organization and Management. Cambridge, Mass.: Ballinger, 169ff., 191.
35 Hirsch-Kreinsen (2002) 107.



FRQWUDGLFWLRQV� ZLWK� ZKLFK� ZH� DUH� FRQFHUQHG� KHUH���
,QFUHDVLQJO\�� WKH� PDUNHW� GHPDQGV� µIOH[LEOH
VSHFLDOL]DWLRQ¶�� )ROORZLQJ� WKH� GHPLVH� RI� VWDQGDUGL]HG
PDVV�SURGXFWLRQ��WKH�PDUNHW�EX]]�ZRUG�LV�µFOLHQW�VSHFLILF
PDVV� SURGXFWLRQ¶�� 7KLV� JRDO� JLYHV� ULVH� WR� D� EDUHO\
VXUPRXQWDEOH� FRQWUDGLFWLRQ� EHWZHHQ� WKH� IOH[LELOLW\� DQG
WKH� HIILFLHQF\� RI� EXVLQHVV�� 7KH� WUHQG� LQ� SURGXFWLRQ� LV
WRZDUGV� µV\VWHPDWLF� UDWLRQDOL]DWLRQ¶�� 7KLV� RSWLPL]DWLRQ
VWDQGDUG�FORDNV�D�FRQWUDGLFWLRQ�EHWZHHQ�FRPSOH[LW\�DQG
UHOLDELOLW\��6LPLODUO\�� EXVLQHVV�RUJDQL]DWLRQ� LV� UHTXLUHG� WR
IROORZ� WKH� JRDO� RI� µGHFHQWUDOL]HG� VHOI�GLUHFWLRQ¶�� OD\LQJ
LWVHOI� RSHQ� WR� D� FRQWUDGLFWLRQ� EHWZHHQ� WKH� DXWRQRP\� RI
DQG� RYHUVLJKW� RYHU� GHFHQWUDOL]HG� EXVLQHVV� XQLWV�
%XVLQHVV� RUJDQL]DWLRQ� LV� WKHQ� OHIW� ZLWK� WKH� TXHVWLRQ� RI
ZKHWKHU� WKH\� FDQ� FKRRVH� RQO\� RQH� RUJDQL]DWLRQDO
VWUXFWXUH��RU�ZKHWKHU�WKH\�PXVW��HYHQ�WKLV�HDUO\�VWDJH�RI
RUJDQL]DWLRQDO�IRUPDWLRQ��VHHN�RXW�WKH�IDU�KDUGHU�SDWK�RI
FRPELQDWLRQ��IXVLRQ�DQG�FRQWUDGLFWLRQ�WUDGH�RIIV���

1HWZRUNV� DUH� FRQIURQWHG� ZLWK� WKH� SUREOHP� RI� KRZ� WR
WUDQVODWH� FRQWUDGLFWRU\� GHPDQGV� LQWR� LQWHUQDO� VWUXFWXUHV�
VXFK� WKDW� RSHUDWLRQDO� EXUGHQV� DUH� VXVWDLQDEOH���� 7KH
GHWHUPLQDWLYH� LQQRYDWLRQ� RI� QHWZRUNV� LV� WKDW� WKH\
WUDQVIRUP� H[WHUQDO� FRQWUDGLFWLRQV� LQWR� D� WHQVH�� EXW
VXVWDLQDEOH�� µGRXEOH�RULHQWDWLRQ¶� ZLWKLQ� WKH� RSHUDWLRQDO
V\VWHP��2QH�DQG�WKH�VDPH�RSHUDWLRQ�LV�H[SRVHG��ERWK�WR
LQGLYLGXDO�QHWZRUN�QRGH�RULHQWDWLRQV�DQG�WR�WKH�FROOHFWLYH
                                                
36 Semlinger (1993) 313ff.
37 Semlinger (1993) 332.
38 Semlinger (1993) 332; Hirsch-Kreinsen (2002) 120.



RULHQWDWLRQ� RI� WKH� QHWZRUN�� DQG� LV� VLPXOWDQHRXVO\
EXUGHQHG� DQG� IUHHG� E\� WKH� GHPDQG� WKDW� LW� PXVW� ILQG� D
EDODQFH�LQ�HDFK�FRQWH[W���

,Q� FRQWUDVW� WR� FRQWUDFWV� RU� RUJDQL]DWLRQV�� ZKLFK� HLWKHU
H[KLELW� D� VLPSOH� LQGLYLGXDO� RULHQWDWLRQ� RU� D� FROOHFWLYH
RULHQWDWLRQ�� QHWZRUNV� KDYH� HYROYHG� DV� D� QHZ� IRUP� RI
RSHUDWLRQDO� V\VWHP�� FUHDWLQJ� D� GRXEOH� VRFLDO� RULHQWDWLRQ
IRU� LQGLYLGXDO� RSHUDWLRQV�� (DFK� RSHUDWLRQ� ZLWKLQ� WKH
K\EULG� PXVW� VLPXOWDQHRXVO\� PHHW� ERWK� WKH� QRUPDWLYH
GHPDQGV� WKDW� HGXFH� IURP� ELODWHUDO� UHODWLRQV� EHWZHHQ
LQGLYLGXDO� DFWRUV�� DV� ZHOO� DV� WKRVH� WKDW� VWHP� IURP� WKH
QHWZRUN���� 7KH� FRQVHTXHQFH� RI� WKLV� LV� D� UHPDUNDEOH
GHJUHH� RI� VHOI�UHJXODWLRQ� ZLWKLQ� QHWZRUNV� WKDW� DUH
IRXQGHG� ZLWKLQ� WKH� GRXEOH� RULHQWDWLRQ� RI� LQGLYLGXDO
                                                
39 On the pivotal concept of ‘double-attribution’  through analysis of the relevant social science

literature on networks, see Teubner (1990c) 309f. The comprehensive systems theory justification for

the relationship between external contradiction and internal double attribution is found in, Teubner

(1992) 197ff.; (2001) 562ff. For a further examination of the concept of double-attribution from the

social science perspective, see Scharpf (1991) 621ff.; Rölle und Blättel-Mink (1998) 74ff., 84, 265ff.;

Littmann und Jansen (2000) 69f.; Windeler (2001) 194f., 224. From the legal point of view, network-

typical double-attribution is adapted for project contracts by Collins (1999) 248ff.; für

Vertragsverbindungen Schluep (2003) 306; on the labor law questions raised by networks, see Thomas

Kreuder (2000) ‘Netzwerkbeziehungen und Arbeitsrecht: Individualarbeits- und

betriebsverfassungsrechtliche Aspekte bei Franchisesystemen’  Festschrift für Spiros Simitis. Baden-

Baden: Nomos, 171ff., 203ff.; Alain Supiot (2000) ‘Les nouveaux visages de la subordination’  Droit

Social 63, 131ff., 135; for symbiotic contracts, see Zwecker (1999) 163; for virtual business, see

Ensthaler und Gesmann-Nuissl (2000) 2268; Lange (2001a) 179f.; 185; Mendes (2002) 13f.; for

franchising, Pasderski (1998) 4. For critique of double-attribution, see Bräutigam (1994) 47ff.;

Oechsler (1997b) 382f.; Rohe (1998) 417f.; Bayreuther (2001) 399. Generally, however, such critiques

are based upon a misunderstanding of what collective attribution within the network entails.
40 Windeler (2001) 195. Informatively on the double-orientation of networks in other contexts, Scharpf

(1991) 621ff.



RSHUDWLRQV�� 7KLV� IXUQLVKHV� WKH� NH\� H[SODQDWLRQ� IRU� WKH
FRQFOXVLRQ� RI� HFRQRPLVWV� WKDW� QHWZRUNV� DQG� QRGHV
HQJDJH� LQ� D� VSHFLILF� IRUP� RI� SURILW�VKDULQJ�
GLVWLQJXLVKDEOH� IURP� IRUPV�RI� SURILW�VKDULQJ� IRXQG�ZLWKLQ
RWKHU�VRFLDO�FRQWH[WV����:KLOVW�WKH�SURYLVLRQV�RI�WKH�ODZ�RI
FRUSRUDWLRQV� ILUVW� DWWULEXWH� SURILW� WR� WKH� FRUSRUDWLRQ� DQG
WKHQ� RYHUVHH� LWV� GLVWULEXWLRQ� WR� FRUSRUDWLRQ¶� PHPEHUV�
QHWZRUNV�SOD\�KRVW�WR�VLPXOWDQHRXV�GLVWULEXWLRQ�WR�WKH�QHW
DQG� LWV� QRGHV�� ,Q� DQ� HFRQRPLF� IRUPXODWLRQ�� DOO
WUDQVDFWLRQV� SURILW� ERWK� WKH� QHWZRUN� DQG� LQGLYLGXDO
DFWRUV���� 7KLV� GRXEOH� FKDUDFWHU� DFWV� DV� D� FRQVWUDLQW�
VLQFH�DOO� WUDQVDFWLRQV�PXVW�SDVV� WKH�GRXEOH� WHVW��$W� WKH
VDPH� WLPH�� KRZHYHU�� LW� DFWV� DV� DQ� LQFHQWLYH�� VLQFH� DOO
QHWZRUN�JDLQV�DUH�DOZD\V�UHODWHG�WR�LQGLYLGXDO�JDLQ���
9��/HJDO�)DFWV��7KH�'XDO�&RQVWLWXWLRQ�RI�&RQQHFWHG
&RQWUDFWV
+RZ� LV� WKH� ODZ� WR� UHVSRQG� WR� WKLV� WUDQVIRUPDWLRQ� RI
H[WHUQDO� FRQWUDGLFWLRQV� LQWR�DQ� LQWHUQDO� DQG� FRQFXUUHQWO\
LQGLYLGXDO� DQG� FROOHFWLYH� RULHQWDWLRQ"� 7KH� DQVZHU� LQ
WHUPV�RI�OHJDO�IDFWV��E\�PHDQV�RI�WKH�GXDO�FRQVWLWXWLRQ�RI
FRQQHFWHG�FRQWUDFWV��DQG�LQ�WHUPV�RI�OHJDO�FRQVHTXHQFH�
WKURXJK� D� VHOHFWLYH� GRXEOH� DWWULEXWLRQ� WR� LQGLYLGXDO
FRQWUDFWXDO�SDUWQHUV�DQG�WR�WKH�QHWZRUN�DV�D�ZKROH�
                                                
41 James A. Brickley und Frederick H. Dark (1987), ‘The Choice of the Organizational Form: The Case

of Franchising’  Journal of Financial Economics 18, 401ff., 411 ff.; Dnes (1991) 136ff. For an

especially interesting study founded in empirical observation, see Norton (1988) 202ff.
42 Dnes (1991) 136ff.
43 Norton (1988) 202ff.; see also, Benjamin Klein und Lester F. Saft (1985) ‘The Law and Economics

of Franchise Tying Contracts’ , Journal of Law and Economics 28, 345ff., 349ff.



$Q\� HQGHDYRU� WR� UHFRQVWUXFW� WKH� OHJDO� FRQGLWLRQV� IRU� D
EXVLQHVV� QHWZRUN� PXVW� SD\� GXH� UHJDUG� WR� WKH� LQWHUQDO
GHYHORSPHQWDO� ORJLF� RI� GRFWULQH�� ,W� LV� H[DFWO\� IRU� WKLV
UHDVRQ� WKDW� WKH� OHJDO� FRQFHSWV�RI� µFRQQHFWHG� FRQWUDFWV¶�
ZKLFK� KDV� QRZ�� IROORZLQJ� WKH� UHIRUP� RI� WKH� ODZ� RI
REOLJDWLRQV��EHHQ�JLYHQ�FRQFUHWH�IRUP�LQ�������,,����%*%
�9HWUDJYHUEXQGHV��� LV� VR� DWWUDFWLYH� ZLWK� UHJDUG� WR
QHWZRUNV�� LWV� LQGHSHQGHQFH� IURP� RWKHU� OHJDO� FRQFHSWV
QRWZLWKVWDQGLQJ�� LWV�SDUWLFXODU�FKDUDFWHULVWLFV�GHULYH�IURP
LWV� FORVH� DVVRFLDWLRQ� ZLWK� WKH� OHJDO� ORJLF� GHYHORSHG� LQ
UHODWLRQ� WR� V\QDOODJPDWLF� FRQWUDFWV���� 7KH
LQWHUFRQQHFWHGQHVV�RI�REOLJDWLRQV�ZLWKLQ� WKH�V\QDOODJPD
RI� WKH� UHFLSURFDO� FRQWUDFW� VHUYHV� DV� D� PRGHO� IRU� WKH
LQWHUFRQQHFWHGQHVV�RI�REOLJDWLRQV�ZLWKLQ�WKH�DVVRFLDWLRQ�
^,W� LV� ZHOO� NQRZ� WKDW� WKH� V\QDOODJPD� GRHV� QRW� PHUHO\
HQWDLO� DJUHHPHQW� XSRQ� REOLJDWLRQV�� ,QVWHDG�� WKHLU
UHFLSURFDO� LQWHUFRQQHFWHGQHVV� EHFRPHV� DQ� DGGLWLRQDO
SDUW�RI� WKH�PDWHULDO�FRQWUDFW��([SODLQLQJ� WKLV�GXDO� WULJJHU
IRU� OHJDO� IDFWXDO� UHFRQVWUXFWLRQ� PRUH� SUHFLVHO\�� WKH
GLVSRVLWLYH� DQG� LPSHUDWLYH� SURYLVLRQV� RI� REMHFWLYH
FRQWUDFW� ODZ�DSSO\�ERWK�WR�FRQWUDFWXDO�REOLJDWLRQV�DQG�WR
WKH� ILQDO� µQH[XV¶� RI� H[FKDQJH�� VXFK� WKDW� WKH� LQGLYLGXDO
OHJDO�FRQVHTXHQFHV�RI�LQWHUFRQQHFWHG�REOLJDWLRQV�FDQ�EH
DVFHUWDLQHG� ZLWKRXW� UHIHUHQFH� WR� WKH� FRQWUDFWXDO� ZLOO� RI
WKH� SDUWLHV�� RU� HYHQ� LQ� FRQWUDGLFWLRQ� RI� LW�� ,Q� DQ� H[DFW
SDUDOOHO�� WKH� µUHODWLRQDO� FRQWUDFWXDO� DVVRFLDWLRQ¶� GRHV�QRW
VLPSO\� HQWDLO� DJUHHPHQW� XSRQ� FRQWUDFWXDO� REOLJDWLRQV�
5DWKHU�� WKH� LQWHUFRQQHFWHGQHVV�RI�REOLJDWLRQV�ZLWK�RWKHU
                                                
44 Gernhuber (1973) 470ff.; (1989) 710ff.



FRQWUDFWV�VKRXOG�DOVR�IRUP�D�SDUW�RI�WKH�PDWHULDO�FRQWUDFW�
,Q� WXUQ�� WKLV� GXDO� WULJJHU� IRU� OHJDO� IDFWXDO� UHFRQVWUXFWLRQ
�RQFH� DJDLQ� LQ� D� GLUHFW� SDUDOOHO� WR� WKH� V\QDOODJPD�� ZLOO
GHWHUPLQH� WKDW� WKH� GLVSRVLWLYH� DQG� LPSHUDWLYH� QRUPV� RI
WKH�REMHFWLYH�ODZ�RI�UHODWLRQDO�FRQWUDFWV�ZLOO�DSSO\�ERWK�WR
FRQWUDFWXDO� REOLJDWLRQV�DQG� WR� WKH� ILQDO� UHODWLRQDO� QH[XV�
HYHQ� ZLWKRXW� UHIHUHQFH� WR� WKH� FRQWUDFWXDO� ZLOO� RI� WKH
SDUWLHV��RU�HYHQ�LQ�FRQWUDGLFWLRQ�RI�LW���^
0RYLQJ�DZD\� IURP� WKH�SHFXOLDULWLHV�RI� ILQDQFHG�SURSHUW\
DFTXLVLWLRQ��ZKLFK�KDV� WR� GDWH�EHHQ� WKH�PDMRU� REMHFW� RI
WKH� ODZ�RI�FRQQHFWHG�FRQWUDFWV�� WR�DWWHPSW� WR�GHYHORS�D
PRUH�JHQHUDO� OHJDO� FRQFHSW� RI� FRQQHFWHG� FRQWUDFWV� WKDW
DOVR�HQFRPSDVVHV�RXU�EXVLQHVV�QHWZRUNV��ERWK�FDVH�ODZ
DQG� UHFHQW� OHJLVODWLYH� DGYDQFH� IXUQLVK� XV� ZLWK� WKUHH
KRRNV� XSRQ� ZKLFK� WR� KDQJ� RXU� OHJDO� UHFRQVWUXFWLRQV� RI
IDFW��7RJHWKHU�� WKHVH� WKUHH�FKDUDFWHULVWLFV�FRQVWLWXWH� WKH
VXUSOXV� YDOXH� RI� WKH� GXDO� FRQVWLWXWLRQ� RI� WKH� FRQQHFWHG
FRQWUDFWV� DERYH� D� VLPSOH� PDVV� RI� GLVFRQQHFWHG
LQGHSHQGHQW�FRQWUDFWV�ZLWKLQ�D�PDUNHW�
�� UHFLSURFDO� UHIHUHQFHV� RI� ELODWHUDO� FRQWUDFWV� WR� RQH
DQRWKHU��HLWKHU� IRXQG�ZLWKLQ� WKH�SHUIRUPDQFH�SURJUDP
DQG�RU� GLVWLOOHG� IURP� FRQWUDFWXDO� SUDFWLFH� �µPXOWL�
ODWHUDOLW\¶��

�� D� FRQWUDFWXDO� UHIHUHQFH� WR� WKH� RYHUDOO� SURMHFW� RI� WKH
FRQQQHFWHG�FRQWUDFWV��µUHODWLRQDO�SXUSRVH¶��

                                                
45 In all their admirable clarity, the efforts of Gernhuber (1989) 731, undertaken despite the constant

endeavors of financial institutions to enforce the legal separation of economically interconnected

contract.



�� D�FORVH�DQG�OHJDOO\�VLJQLILFDQW�FRRSHUDWLRQ�UHODWLRQVKLS
EHWZHHQ� WKH� SDUWLFLSDQWV� ZLWKLQ� WKH� PXOWL�ODWHUDO
UHODWLRQ��µHFRQRPLF�XQLW\¶��

'RHV�WKLV�PHDQ�WKDW�EXVLQHVV�QHWZRUNV�DUH�VLPSO\�PDGH
XS� RI� D� PXOWLWXGH� RI� ELODWHUDO� FRQWUDFWV"� ^,V� WKHLU� RQO\
GLVWLQJXLVKLQJ� FKDUDFWHULVWLF� WKH� IDFW� WKDW� DQ� UHODWLRQDO
DJUHHPHQW��RU�µFRXSOLQJ�DJUHHPHQW¶��VKRXOG�EH�DGGHG�WR
PRUH� FRPPRQSODFH� DJUHHPHQWV� RQ� REOLJDWLRQV"`��� 1R�
UDWKHU��ZKDW�OXUNV�EHQHDWK�WKH�WKUHH�OHJDO�FKDUDFWHULVWLFV
LV� WKH� VRFLDO� VSHFLILFLW\� RI� D� SURFHVV� RI� FRQWUDFWXDO
QHWZRUNLQJ�� ZKLFK� FDQQRW� DV� VXFK� EH� FDSWXUHG� ZLWKLQ
OHJDO�FDWHJRULHV��$V�VWDWHG��VRFLRORJLFDO� MXULVSUXGHQFH� LV
DQ� R[\PRURQ�� 1HWZRUN� LV� QRW� D� OHJDO� FRQFHSW�� 7KHUH� LV
JRRG� UHDVRQ� ZK\� ODZ\HUV� ZRUN� ZLWK� P\VWHULRXV
IRUPXODWLRQV� LQ� WKLV� DUHD�� µILQDO� QH[XV¶�� µXQLW\� GHVSLWH
GLYLVLRQ¶�� µDFFHVVRU\� DFWV¶�� µFDXVD� FRQVXPHQGL¶���
6NXONLQJ� EHKLQG� VXFK� WUHDFKHURXV� DVVDXOWV� XSRQ� FOHDU
OHJDO� ODQJXDJH�� ZH� FDQ� LGHQWLI\� WKH� FKDUDFWHU� RI
VRFLRORJLFDO�MXULVSUXGHQFH���

                                                
46 As suggested by von Schluep (2003) 285, 304.
47 In this order, Gernhuber*, **, Heermnn*, Micklitz*, Reifner*
48 It is here that Gernhuber’ s endeavors to ease notions of relational contracts into doctrine meet their

nemesis. This is made doubly clear within his own construction: (1) in relation to the suggestive ‘final

nexus’ , formulation which can only be understood as a simple agreement between parties at the most

superficial level, and (2) with regard to the ‘special relationship’  (Sonderverbindung) which he imputes

to participants within the relational association who are not contractually bound to one another,

Gernhuber (1989) 728, 741. Similar difficulties arise in relation to Schluep’ s concept of an

‘independent coupling agreement’ , Schluep (2003), 285ff.



6HHQ� IURP� WKH� FRPIRUWDEOH� GLVWDQFH� RI� V\VWHPV� WKHRU\�
WKH� HQWLUH� PDWWHU� FDQ� EH� XQGHUVWRRG� DV� D� VWUXFWXUDO
FRXSOLQJ� EHWZHHQ� DXWRQRPRXV� ODZ� DQG� DXWRQRPRXV
VRFLDO� SUDFWLFH�� )URP� WKH� VRFLRORJLFDO� VWDQGSRLQW�� WKH
QHWZRUN¶V� VSHFLILFLW\� DV� D� VRFLDO� SKHQRPHQD� UHODWHV� WR
WKH� IDFW� WKDW� D� FRQWUDFWXDO� UHODWLRQ� REVHUYHV� LWV
HQYLURQPHQW� LQ� D� VSHFLILF� PDQQHU�� 8VXDOO\�� RSHUDWLRQDO
V\VWHPV� REVHUYH� PDUNHWV� DQG� PDUNHW� FRQGLWLRQV�� LQ
SDUWLFXODU� PDUNHW� SULFHV�� DQG� DGDSW� WKHLU� GHFLVLRQV� DQG
LQWHUQDO� VWUXFWXUHV� WR� WKHP�� /XKPDQQ� GLVWLQJXLVKHG� WKH
QHWZRUN� VLWXDWLRQ� IURP� WKLV� µQRUPDOLW\¶�� ZKHUH� VLPSOH
PDUNHW� REVHUYDWLRQ� QR� ORQJHU� VXIILFHV�� WKH� V\VWHP
UHGLUHFWV� LWV� REVHUYDWLRQ� DZD\� IURP� WKH�PDUNHW� WR� RWKHU
FRQWUDFWXDO� RU� RUJDQL]DWLRQDO� V\VWHPV�� DQG� RULHQWV� LWVHOI
LQ�OLQH�ZLWK�FKDQJHV�KHUH�UDWKHU�WKDQ�FKDQJHV�ZLWKLQ�WKH
PDUNHW���� 6\VWHPV� WKXV� XVH� QHWZRUNLQJ� WR� DWWHPSW� WR
HVWDEOLVK� D� V\PELRWLF� UHODWLRQVKLS� ZLWK� RWKHU� V\VWHPV�
VXFK� WKDW� WKH\� FDQ�FDSWXUH�HQYLURQPHQWV� LQ� D� IRUP� WKDW
WKH\� FDQ� XQGHUVWDQG�� $V� ,� KDYH� H[SODLQHG� HOVHZKHUH�
IXVLRQ� ZLWKLQ� VXFK� K\EULG� QHWZRUNLQJ� GRHV� QRW� PDNH� D
µXQLW\¶�RXW�RI�LQGLYLGXDO�FRQWUDFWV²D�XQLW\�ZKLFK�GHILQHV�D
VLQJOH� VRFLDO� IXQFWLRQ� DQG� FRQWULEXWLRQ� WR� LWV
HQYLURQPHQW²UDWKHU�HDFK�FRQWUDFW�UHPDLQV�DXWRQRPRXV
LQ� UHODWLRQ� WR� LWV� RZQ� IXQFWLRQ� DQG� HQYLURQPHQWDO
FRQVWLWXWLRQ���� $PVWXW]� WDNHV� WKLV� IXUWKHU�� FRQFHLYLQJ� LQ
WKLV� VHQVH�RI� µUHODWLRQ¶� EHWZHHQ� FRQWUDFWV� DV� D� UHIOH[LYH
UHODWLRQVKLS� EHWZHHQ� WZR� FRQWUDFWV�� HDFK� RI� ZKLFK
DXWRQRPRXVO\� SXUVXH� WKHLU� RZQ� SURMHFW�� EXW� DGDSW
                                                
49 Luhmann (2000) 407ff.
50 Castells (200)) 187; Teubner (2001) 572.



WKHPVHOYHV� WR� RQH� DQRWKHU� WKURXJK� UHFLSURFDO
REVHUYDWLRQ�� WKXV� JLYLQJ� ULVH� WR� VSHFLILF� FRQWUDFWXDO
FROOLVLRQV���� ,W� LV� VLPSO\� QRW� SRVVLEOH�� KRZHYHU�� WR� SDLQW
WKH�VRFLRORJLVW¶V�SUHIHUUHG�SLFWXUH�RI�WKLV�DVVRFLDWLRQ�DV�D
UHFLSURFDOO\�UHIOH[LYH�UHODWLRQVKLS�XSRQ�WKH�FDQYDV�RI�ODZ�
,QVWHDG��PDNLQJ�WKHLU�DSSHDUDQFH�KHUH��ZH�ILQG�WKH�WKUHH
QDPHG� OHJDO� UHFRJQLWLRQ� FKDUDFWHULVWLFV� RI� WKH� µPXWXDO
UHIHUHQFLQJ¶�RI�FRQWUDFWV��WKH�µUHODWLRQDO�SXUSRVH¶�DQG�WKH
µFR�RSHUDWLYH� UHODWLRQVKLS¶� WKDW� HVWDEOLVK� WKH� OHJDO
LQWHUFRQQHFWHGQHVV�RI�WKH�FRQWUDFWV�
>7KH�DOOXVLRQ�RI�RQH�FRQWUDFW�WR�DQRWKHU�HQWDLOV��DV�KLQWHG
DERYH�� OHJDO� FRQJUHVV� ZLWK� RWKHU� SULYDWH� RUGHUV�� \HW�� LW
FRQFXUUHQWO\�DOVR�HQWDLOV�WKH�LQFOXVLYH�DFFHSWDQFH�E\�WKH
FRQWUDFWXDO� SDUWQHUV� RI� D� FRQWUDFWXDO� VWUDQJHU�� D� IRUHLJQ
RUGHU�� 7KH� HQWLUHW\� RI� FRQWUDFWV� PXVW� VXEPLW� WR� D
FRKHUHQW� RYHUDOO� V\VWHP� WKDW� LV� UHVSHFWHG� E\� HDFK
LQGLYLGXDO�FRQWUDFW�� ,Q�SUDFWLFH��FRQWUDFWXDO�FRQFOXVLRQ� LV
RIWHQ� UHGXFHG� WR� D� VLPSOH� GHFLVLRQ� WR� HQWHU� LQWR� D
KRPRJHQHRXV� SULYDWH� RUGHU�� 5HIHUHQFH� WR� RWKHU
FRQWUDFWV�� KRZHYHU�� LV� VLPLODU� LQ� QDWXUH� WR� UHJDUG� IRU
VWDQGDUG�FRQWUDFW� WHUPV�� WKH�KLJKZD\�FRGH��RU� IRU�VRFLDO
DQG� WHFKQLFDO�QRUPV��7KH�ELODWHUDO�DJUHHPHQWV�EHWZHHQ
EXVLQHVV�FR�RSHUDWLRQ�SDUWQHUV�FRQWDLQ�UHIHUHQFHV�WR�WKH
DXWRQRPRXV�LQVWLWXWLRQDO� ORJLF�RI�WKH�QHWZRUN��HQWU\�DV�D
ELODWHUDO� DFFHVVLRQ� WR� WUXVW�EDVHG� LQWHUDFWLRQ�� GHFHQWUDO
FR�RUGLQDWLRQ�� WKH� RULHQWDWLRQ� RI� LQGLYLGXDO� RSHUDWLRQV� WR
WKH�QHWZRUN�SXUSRVH�`
                                                
51 Amstutz (2003) 164ff.



$OO� WKUHH� OHJDO� UHFRJQLWLRQ� FKDUDFWHULVWLFV� DUH
GLVWLQJXLVKHG� E\� WKH� IDFW� WKDW� WKH\� EXLOG� D� VSRQWDQHRXV
SURFHVV� RI� QRQ�FRQWUDFWXDO� RUGHULQJ� IURP� WKH� OHJDO
PDWHULDO� RI� LQGLYLGXDO� FRQWUDFWV�� 7KLV� LV� WKH� SURSULXP� RI
WKH� UHODWLRQDO� DVVRFLDWLRQ�� ,Q� FRQWUDVW� WR� +D\HN¶V
VSRQWDQHRXV� DQG� GLVFRYHU\� SURFHVV�OHG�� FRPSHWLWLYH
RUGHU�� QHWZRUNLQJ� DQG� FR�RSHUDWLRQ�� UDWKHU� WKDQ�PDUNHW
DQG�FRPSHWLWLRQ��DUH�WKH�VRXUFHV�RI�VSRQWDQHRXV�RUGHU���
:LWKLQ� VXFK� VSRQWDQHRXV� RUGHUV�� µWKH� VWDELOLW\� RI� WKH
UHODWLRQVKLS� EHWZHHQ� �OHJDOO\� LQGHSHQGHQW�� ³XQLWDULO\´
JRYHUQLQJ� RI� WKHLU� HFRQRPLF� DIIDLUV�� EXVLQHVVHV� LV
GHGXFHG� IURP� ³EH\RQG´� ELSRODU� SURYLVLRQV¶���� µ%H\RQG¶
ELSRODU� SURYLVLRQV²WKLV� LV� WKH� FRUH� RI� RXU� FXUUHQW
DQDO\VLV�� 9DULRXV� VRFLDO� FR�RUGLQDWLRQ�PHFKDQLVPV� RI� D
QRQ�FRQWUDFWXDO� QDWXUH²UHFLSURFDO� REVHUYDWLRQ�
DQWLFLSDWRU\�REVHUYDWLRQ��FR�RSHUDWLRQ��WUXVW��VHOI�ELQGLQJ�
UHVSRQVLELOLW\�� QHJRWLDWLRQ�� VWDEOH� UHODWLRQVKLSV��²
FRQVWLWXWH�WKH�RYHUDUFKLQJ�RUGHU�RI�QHWZRUNLQJ�DQG�VWDPS
                                                
52 On spontaneous ordering in competitive markets and its relationship with legal evolution, see,

Friedrich A. Hayek (1973) Law, Legislation and Liberty. Volume 1: Rules and Order. London:

Routledge & Paul, 72ff.; Viktor Vanberg (1986) ‘Spontaneous Market Order and Social Rules: A

Critical Examination of F.A. Hayek's Theory of Cultural Evolution’  Economics and Philosophy 2,

75ff., 79ff.; Robert D. Cooter (1994) ‘Decentralized Law for a Complex Economy’  International

Review of Law and Economics 23, 443ff., 447f. On the important distinctions between different types

of spontaneous order, especially between markets and relational obligations, see Robert Gordon (1994)

‘Hayek and Cooter on Custom and Reason’  Southwestern University Law Review 23, 453ff.
53 Windeler (2001) 240.
54 For discussion on the mechanisms and effects of such non-market spontaneous orders, see Gordon

(1994) 459; Jörg Sydow und Arnold Windeler (2000) ‘Steuerung von und in Netzwerken’  in, Jörg

Sydow und Arnold Windeler (eds) Steuerung von Netzwerken: Konzepte und Praktiken. Opladen:

Westdeutscher Verlag, 1ff., 12ff.; Windeler (2001) 240ff.



WKH� QHWZRUN¶V� FKDUDFWHU� XSRQ� HDFK� ELODWHUDO� FRQWUDFWXDO
UHODWLRQVKLS�
9,�� /HJDO� ,PSOLFDWLRQV�� 6HOHFWLYH� 'RXEOH�$WWULEXWLRQ
WR�&RQWUDFWXDO�3DUWQHUV�DQG�WR�WKH�1HWZRUO
:KDW�KROGV�JRRG� LQ� UHODWLRQ� WR� WKH�SUHFRQGLWLRQV� IRU� WKH
OHJDO�TXDOLILFDWLRQ�RI�WKH�QHWZRUN�DV�FRQQHFWHG�FRQWUDFWV�
DOVR�KROGV�JRRG�IRU� LWV� OHJDO�FRQVHTXHQFHV�� ,Q� WKLV�FDVH
WRR�� WKH� VRFLDO� GRXEOH� RULHQWDWLRQ� RI� QHWZRUN� RSHUDWLRQ
PXVW�ILQG�LWV�UHVRQDQFH�ZLWKLQ�WKH�ODZ����7KLV�LV�WUXH�ERWK
IRU� LQWHUQDO� UHODWLRQV� EHWZHHQ� SDUWLFLSDQWV� ZLWKLQ� WKH
UHODWLRQDO�DVVRFLDWLRQ��DV�ZHOO�DV�IRU�LWV�H[WHUQDO�UHODWLRQV�
7KH� DSSURSULDWH� OHJDO� UHVSRQVH� D� VHOHFWLYH� ���� GRXEOH�
DWWULEXWLRQ� RI� QHWZRUN� DFWV� WR� WKH� FRQWUDFW� DQG� WR� WKH
DVVRFLDWLRQ�� YDU\LQJ�DFFRUGLQJ� WR� WKH� GLIIHUHQW� VWUXFWXUDO
FRQWUDGLFWLRQV�ZLWKLQ�WKH�QHWZRUN
)LUVW� 6WUXFWXUDO� &RQWUDGLFWLRQ�� %LODWHUDO� ([FKDQJH
YHUVXV�0XOWLODWHUDO�$VVRFLDWLRQ
,Q� D� ILUVW� FRQVWHOODWLRQ�� LQ�ZKLFK� WKH� LQWHUQDO� VWUXFWXUH�RI
K\EULG�QHWZRUNV�VHHPV� WR�EH� WKH�DSSURSULDWH�DQVZHU� WR
FRQWUDGLFWRU\� PDUNHW� GHPDQGV�� QHWZRUN� GHFLVLRQV� DUH
VLPXOWDQHRXVO\�H[SRVHG�WR�WKH�FRQWUDGLFWRU\�GHPDQGV�RI
ELODWHUDO� H[FKDQJH� DQG� PXOWLODWHUDO� UHODWLRQV���� $Q
                                                
55 ‘Resonance’  is not deployed here as a simple metaphor, but instead forms an important element

within the theory of structural coupling. For the resonance of social problem constellations within the

law, see Luhmann (1993b) 440ff., for particular economic problems, 452ff.
56 On contradictory environmental demands as a network building impetus, see, Cameron und Quinn

(1988) 1ff.; Buxbaum (1993) 701; Messner (1995); Reiß (1998) 224ff; Funder (1999); Köhler (1999)

36ff.; Sauer und Lang (1999); Luhmann (2000) 375, 407ff.; Sydow und Windeler (2000) 6ff.; Hirsch-

Kreinsen (2002) 107.



LPSRUWDQW� H[SODQDWLRQ� IRU� WKH� FRQWUDGLFWRU\� QDWXUH� RI
EHKDYLRUDO� H[SHFWDWLRQV� LV� WKH� XQFHUWDLQW\� RI� HFRQRPLF
DFWRUV� DERXW� IXWXUH� PDUNHW� GHYHORSPHQW�� 'HVSLWH� WKHLU
DQWDJRQLVWLF� LQWHUHVWV�� WKLV�XQFHUWDLQW\� IRUFHV� WKH�SDUWLHV
WR� VWDEOH� H[FKDQJH� FRQWUDFWV� WR� GHYHORS� FORVHO\
FRRUGLQDWHG� EHKDYLRUDO� SDWWHUQV�� EH� WKH\� FRQVWUXFWHG
DORQJ�KLHUDUFKLFDO�RU�KHWHUDUFKLFDO�FRRSHUDWLYH�OLQHV���

7KH� WUDGLWLRQDO� VROXWLRQ� WR� VXFK� D� FROOLVLRQ� EHWZHHQ
RSHUDWLRQDO� ORJLFV�ZDV�D�VLPSOH� µHLWKHU�RU¶�GHFLVLRQ��7KH
VXJJHVWLRQ�PDGH� LQ� WKH� OLWHUDWXUH� WKDW�ZH�VKRXOG�TXDOLI\
QHWZRUNV� HLWKHU� DV� H[FKDQJH� FRQWUDFWV� RU� DV� D
µFRUSRUDWLRQ¶�GHULYHV�IURP�WKLV�WUDGLWLRQ��7KH�UHVXOW�RI�WKLV
LV� WKH� IDPRXVO\� ULJLG� GLVWLQFWLRQ� PDGH� EHWZHHQ� PDUNHW
DQG�RUJDQL]DWLRQ��ZKLFK�LV�VLPLODUO\�UHLQIRUFHG�E\�WKH�ULJLG
SURYLVLRQV�RI�FRQWUDFW�DQG�FRUSRUDWLRQ�ODZ��+RZHYHU��WKH
HQIRUFHG� GLFKRWRP\� EHWZHHQ� PDUNHW�RUJDQL]DWLRQ�� RU
EHWZHHQ� FRQWUDFW�FRUSRUDWLRQ� FHQVRUV� DQ� HIIHFWLYH
VROXWLRQ�� ,W� IRUFHV� XV� WR� RSW� IRU� RQH� RI� WKH� FRQWUDGLFWRU\
RULHQWDWLRQV��EXQGOLQJ�WKH�RWKHU�LQWR�WKH�WZLOLJKW�REVFXULW\
RI� µLQIRUPDOLW\¶��7KH�YDULRXV�URXWHV�RXW�RI�WKHVH�FRQIOLFWV�
ZKLFK� ZH� FKDUDFWHUL]HG� DERYH� DV� µPRUSKRJHQHVLV¶�
FRQYHUJH� ZLWKLQ� WKH� VSHFLILF� RSHUDWLRQDO� ORJLF� RI
QHWZRUNV�
7KH�GHWHUPLQDWLYH�FRQFHSW�ZLWKLQ�RUJDQL]DWLRQDO�WKHRU\�LV
µGHWRWDOLVDWLRQ¶�� ,Q� RUGHU� WR� UHDFW� WR� H[WHUQDO� SDUDGR[HV�
WKH� QHWZRUN� PXVW� µUHFUHDWH� H[WHUQDO� GLYHUVLW\� ZLWKLQ� LWV
                                                
57 Kulms (2000) 227ff.



RZQ�LQVWLWXWLRQV�DQG�IXQFWLRQV¶��7KLV�QRWLRQ�PDNHV�LW�FOHDU
WKDW� µDQWDJRQLVWLF� UHODWLRQVKLSV� �LQ� WKLV� FDVH�� ELODWHUDO
H[FKDQJH�DQG�PXOWLODWHUDO�FRRSHUDWLRQ��DUH�QXUWXUHG�ZLWK
RQH�DQG�WKH�VDPH�IRUHLJQ�RUGHU²ZKLFK�FDQQRW�EXW�SURYH
WR� EH� D� SDUDGR[� VKRXOG� VHFWRUDO� DQG� WHPSRUDO
GLIIHUHQWLDWLRQV� EH� LJQRUHG� RU� µ³WRWDOL]HG´¶���� (PSLULFDO
VWXGLHV� PLJKW� EH� DEOH� WR� GHPRQVWUDWH� WKDW� WKLV� IRUP� RI
LQWHUQDO� GLYLVLRQ� DQG� UHFRPELQLQJ� RI� H[FKDQJH� DQG
FRRSHUDWLRQ� ORJLFV� LV� LQ� IDFW� SRVVLEOH� RQ� WKH� JURXQG�
:LWKLQ� VXFFHVVIXO� EXVLQHVV� QHWZRUNV�� DFWRUV� PLJKW� EH
DEOH� VLPXOWDQHRXVO\� WR� PDLQWDLQ� WKH� IRUPDO� ORJLF� RI
H[FKDQJH� ZLWKLQ� µH[FKDQJH¶� VHFWRUV�� VXFK� DV� ORJLVWLFV�
TXDOLW\�� TXDQWLW\� DQG� SULFLQJ�� DQG� FRPELQH� LW� ZLWK� WUXVW�
EDVHG� FRRSHUDWLRQ� ZLWKLQ� µUHODWLRQDO¶� VHFWRUV� VXFK� DV
5	'�DQG�MRLQW�SODQQLQJ�DQG�FRQVWUXFWLRQ����'HWRWDOLVDWLRQ
VWUDWHJLHV� WKXV� DLP� WR� LQVWXWLRQOL]H� QHZ� LQWHUQDO
GLIIHUHQWLDWLRQV�ZLWKLQ�D�EXVLQHVV�µWRWDOLW\¶�WKDW�LV�LQGHOLEO\
PDUNHG� E\� FRQWUDGLFWLRQV�� 7KH� QRWLRQ� RI� QHWZRUNLQJ� DV
GHWRWDOLVDWLRQ�� WKXV�HQWDLOV� WKH� LQWHUQDOL]DWLRQ�RI� H[WHUQDO
FRQWUDGLFWLRQV�� WKHLU� OHJLWLPDWLRQ�DV�VLPSOH� WHQVLRQV��DQG
D� FRQWULEXWLRQ� WR� WKHLU� FRQWH[WXDO� UHVROXWLRQ� WKURXJK
LQWHUQDO�GLIIHUHQWLDWLRQV�
,Q�VWDUN�FRQWUDVW�WR�WKH�µFRQWUDFWXDO�SXUSRVH¶�IRXQG�ZLWKLQ
H[FKDQJH� FRQWUDFWV� RU� WKH� SULYDWH� OHJDO� FRQFHSW� RI
µDUWLFOHV� RI� DVVRFLDWLRQ¶� �RU� µFRUSRUDWLRQ� SXUSRVH¶��� WKH
OHJDO� FDWHJRU\� WKDW� LV� EHVW� VXLWHG� WR� WKH� FDSWXUH� RI� WKLV
QHWZRUN� RSHUDWLRQDO� ORJLF�� WKDW� FDQ� EHVW� JLYH� LW
                                                
58 Nueberger (2000) 207ff.
59 Bieber (1997), especially 124f.



LQVWLWXWLRQDO� VXSSRUW�� DQG� ZKLFK� LV� PRVW� DEOH� WR
DPHOLRUDWH� LWV�QHJDWLYH� LPSOLFDWLRQV�� LV�VXUHO\� WKDW�RI� WKH
µUHODWLRQDO� SXUSRVH¶�� RU� WKH� µQHWZRUN� SXUSRVH¶�� 7KH
UHODWLRQDO� SXUSRVH� LV� GLVWLQJXLVKHG� IURP� WKH� FRUSRUDWLRQ
SXUSRVH� E\� YLUWXH� RI� LWV� GRXEOH� RULHQWDWLRQ� ZLWKLQ� RQH
SXUSRVLYH�IRUPXOD�WR�ERWK�DVVRFLDWLRQ�DQG�FRQWUDFW��7KH
UHODWLRQDO� SXUSRVH� LV� D� OHJDO� FDWHJRU\� WKDW� H[SOLFLWO\
DGRSWV� WKH� FRQWUDGLFWLRQ� EHWZHHQ� WKH� LQGLYLGXDO� DQG
FROOHFWLYH�HOHPHQWV�ZLWKLQ�WKH�QHWZRUN�
7KH�SULPDU\�DFKLHYHPHQW�RI�WKH�UHODWLRQDO�SXUSRVH�LV�WKH
QHWZRUN� LQWHUQDO� WUDQVODWLRQ� RI� WKLV� EXVLQHVV�H[WHUQDOO\
LPSRVHG� DQG� LQVROXEOH� FRQWUDGLFWLRQ� LQWR� PDQDJHDEOH
FRQIOLFW� EHWZHHQ� GLIIHUHQW� OHYHOV� DQG� VXEV\VWHPV�
EHWZHHQ� QHWZRUN� QRGHV�� QHWZRUN� UHODWLRQV�� WKH� FHQWUDO
QHWZRUN� QRGH� DQG� WKH� SURFHVV� RI� QHWZRUNLQJ� LQ� LWV
HQWLUHW\���� $� PRUH� H[DFW� GHWDLOLQJ� RI� WKH� UHODWLRQDO
SXUSRVH� PXVW� WKHUHIRUH� IXOILOO� WKH� IROORZLQJ� WDVN�� XVH
LQWHUQDO� GLIIHUHQWLDWLRQV� EHWZHHQ� WHPSRUDO�� VRFLDO� DQG
IXQFWLRQDO� RSHUDWLRQDO� VHFWRUV�� LQ� RUGHU� WR� WUDQVODWH
LQLWLDOO\� FRQWUDGLFWRU\� GHPDQGV� LQWR� FOHDU�� FRQWH[WXDOO\�
GHWHUPLQHG��EHKDYLRUDO�H[SHFWDWLRQV�
7KH� OHJDO� IRUPXOD� LV� WKXV� DV� IROORZV�� WKH� FRQWH[WXDO
FRQFUHWL]DWLRQ� RI� WKH� UHODWLRQDO� SXUSRVH� DOORZV� XV� WR
GLVWLQJXLVK� VLWXDWLRQV� LQ�ZKLFK� WKH� UHODWLRQDO� DVVRFLDWLRQ
PXVW�GLVSOD\�D�KHLJKWHQHG�GXW\�RI�µJRRG�IDLWK¶��µUHODWLRQDO
GXW\�RI�JRRG�IDLWK¶��� IURP�VLWXDWLRQV� LQ�ZKLFK�RQO\�VLPSOH
                                                
60 Semlinger (1993) 332.



H[FKDQJH� GXW\� FRQWUDFW� RI� JRRG� IDLWK� ZLOO� DSSO\�� DOEHLW
WKDW� HDFK� QRWLRQ� RI� JRRG� IDLWK� PXVW� EH� PRGLILHG� ZLWK
UHIHUHQFH� WR� WKH� RWKHU�� 7KH� OHJDO� WDVN� LV� RQH� RI
GLVWLQJXLVKLQJ� EHWZHHQ� FRQWUDFWXDO� JRRG� IDLWK� DQG
KHLJKWHQHG� JRRG� IDLWK� ZLWKLQ� WKH� UHPLW� RI� WKH� UHODWLRQDO
DVVRFLDWLRQ�� $W� WKH� VDPH� WLPH�� KRZHYHU�� FDUH� PXVW� EH
WDNHQ� WR� HQVXUH� WKDW� WKH� UHODWLRQDO� GXW\� RI� JRRG� IDLWK� LV
QRW�VLPSO\�HTXDWHG�ZLWK�JRRG�IDLWK�ZLWKLQ�FRUSRUDWLRQ�ODZ�
EXW�LV�UDWKHU��IRU�LWV�SDUW��JLYHQ�D�GHFHQWUDOL]HG�ELDV��6XFK
GLIIHUHQFHV�FOHDUO\�HGXFH� IURP�WKH� UHSHDWHGO\�GLVFXVVHG
GLVWLQFWLRQ� EHWZHHQ� D� QHWZRUN� DQG� D� FROOHFWLYH�� WKH
SHUYDVLYH� FRPELQDWLRQ� RI� DXWRQRP\� DQG� DVVRFLDWLRQ�
7KLV� FRPELQDWLRQ� LV� EHWWHU� VHUYHG� E\� D� FRQWUDFWXDO�
OHJLVODWLYH� DQG� MXGLFLDO� DSSRUWLRQPHQW� RI� UHODWLRQDOO\�
GHULYHG� GXWLHV²LQ� FRQWUDVW� WR� UHVRXUFH�SRROLQJ� ZLWKLQ� D
VLQJOH�KDQG�RU�D�OHJDO�SHUVRQ²ZKLFK�WDNHV�RYHU�WKH�WDVN
RI� WKH� FRQWH[W�GHSHQGHQW� ILQH� WXQLQJ� RI� DXWRQRP\� DQG
UHODWLRQDO� DVVRFLDWLRQ�� 5HODWLRQDO� GXWLHV� VHFXUH� WKH
QHWZRUN�� IDFLOLWDWH� MXGLFLDO� FRQWUDFWXDO� FRUUHFWLRQ� DQG
RSHQ�XS�IXUWKHU�GHYHORSPHQW�SRVVLELOLWLHV���
6HFRQG� 6WUXFWXUDO� &RQWUDGLFWLRQ�� &RPSHWLWLRQ
YHUVXV�&RRSHUDWLRQ
+HUH� ZH� DUH� FRQFHUQHG� ZLWK� D� VHFRQG� W\SLFDO
FRQVWHOODWLRQ� LQ� ZKLFK� K\EULG� QHWZRUNV� HYROYH� DV� DQ
DQVZHU� WR�FRQWUDGLFWRU\�PDUNHW�OHG�GHPDQGV��(VSHFLDOO\
LQ� WKH� FDVH� RI� NQRZOHGJH�EDVHG� SURGXFWV�� HFRQRPLF
GHFLVLRQV� DUH� QRW� PHUHO\� VXEMHFW� WR� WKH� FRQWUDGLFWRU\
                                                
61 See Kulms (2000) 231, 261, for an argument in favor of a similar compensatory equivalence within

good faith duties in relation to the organizational regulation of genuine collectives.



GHPDQGV� RI� ELODWHUDO� H[FKDQJH� DQG� PXOWLODWHUDO
RUJDQL]DWLRQ�� EXW� DUH� DOVR� H[SRVHG� WR� WKH� FRQIOLFW
EHWZHHQ� FRPSHWLWLRQ� DQG� FR�RSHUDWLRQ���� 3DUDGR[LFDO
FRPPDQGV� JLYHQ� WR� QHWZRUN� SDUWLFLSDQW� DUH� µFRRSHUDWH
ZLWK� RQH� DQRWKHU�¶� DQG�� FRQFXUUHQWO\�� µFRPSHWH� DJDLQVW
RQH� DQRWKHU�¶� .QRZOHGJH�RULHQWHG� SURGXFWLRQ� JLYHV� ULVH
WR� D� FRQWUDGLFWLRQ� EHWZHHQ� WZR� IXQGDPHQWDO� IRUPV� RI
VRFLDO� H[SHULHQFH� DQG� WZR� GLIIHUHQW� PRGHOV� RI� WKH
H[WHUQDO� ZRUOG��:LWKLQ� WKH� FRPSHWLWLRQ�PRGHO�� LQGLYLGXDO
JRDOV�FDQ�RQO\�EH�DFKLHYHG�DW�WKH�FRVW�RI�DQRWKHU��,Q�WKH
FRRSHUDWLRQ� PRGHO�� LQGLYLGXDO� JRDOV� DUH� ZKROO\
FRPSDWLEOH�ZLWK� WKRVH�RI� RWKHUV�� 7KLV� MXVWLILHV� WKH� XVXDO
SUDFWLFH� RI� LQVWLWXWLRQDOL]LQJ� D� VWULFW� GLVWLQFWLRQ� EHWZHHQ
WKH�WZR�EHKDYLRUDO�PRGHV��PDUNHW�RU�RUJDQL]DWLRQ�
5HFHQW� EXVLQHVV� VWXGLHV� QHYHUWKHOHVV� VXJJHVW� WKDW� LW� LV
QRW�RQO\�SRVVLEOH� WR�FRQFHLYH�RI�DOWHUQDWLYHV� WR� WKH� ULJLG
LQVWLWXWLRQDO� VHSDUDWLRQ� RI� FRPSHWLWLRQ� DQG� FRRSHUDWLRQ�
EXW� WKDW� WKDW� VXFK� DOWHUQDWLYHV� DUH� DOVR� SRVVLEOH� LQ
SUDFWLFH�� 7KH� LQFUHDVHG� LQFLGHQFH� RI� K\EULG� QHWZRUNV� LV
SUHVHQWHG�DV�D�UHILQHG�UHDFWLRQ�WR�WKH�VLPXOWDQHRXV�DQG
FRQWUDGLFWRU\�GHPDQGV�RI�FRRSHUDWLRQ�DQG�FRPSHWLWLRQ���
µ&RRSHUDWLRQ¶� LV� WKH� QHZ� PDJLF� IRUPXOD� WKDW� SURPLVHV
WKDW� FRPSHWLWLYH� DGYDQWDJHV� ZLOO� IORZ� RXW� RI� WKH
FRPELQDWLRQ� RI� FRRSHUDWLRQ� DQG� FRPSHWLWLRQ�� WKDW
                                                
62 For comprehensive treatment of the cooperation/competition conflict, see the studies by von Sydow

(1992) 98ff.; (1999) 299ff.; Jansen (2000) 13ff.; Littmann und Jansen (2000) 64ff.; Klaus Semlinger

(2000) ‘Kooperation und Konkurrenz in japanischen Netzwerkbeziehungen’  in, Jörg Sydow und

Arnold Windeler (ed) Steuerung von Netzwerken Opladen: Westdeutscher Verlag, 130ff., 141ff.
63 See, in particular, (1993); Neuberger (2000) 207ff.



PDQDJHV� WR� FRPELQH� RUJDQL]DWLRQ� DQG� FRQWUDFW� ZLWK
QHWZRUN�HOHPHQWV����&RRSHUDWLRQ�ZRXOG�WKHQ�FRQVWLWXWH�D
VRFLDO� PRGHO� WKDW� ZRXOG� DOORZ�� QR�� HYHQ� GHPDQG�� WKDW
FRPSHWLWRUV� ZRXOG� EH� FRQJUXHQW� ZLWK� FRRSHUDWLRQ
SDUWQHUV�
2QH� VKRXOG� ZLWK� RQH� H\H� WR� WKH� QHHG� WR� RYHUFRPH
SDUDGR[�� QRQHWKHOHVV� PDLQWDLQ� D� FHUWDLQ� GLVWDQFH� IURP
VXFK�SXUHO\�FRPELQDWRU\�DSSURDFKHV�DQG�HPSKDVL]H�µUH�
HQWU\¶� HIIHFWV� LQ� WKLV� FRQWH[W�� $� VLPSOH� PL[WXUH� RI
FRPSHWLWLYH� DQG� FRRSHUDWLYH� EHKDYLRUDO� SDWWHUQV� GRHV
QRW�SURYLGH�HDV\�H[LW�RXW�RI�SDUDGR[LFDO�RVFLOODWLRQ��,Q�WKH
WHFKQLFDO�VHQVH�GHILQHG�E\�6SHQFHU�%URZQ��UH�HQWU\�KDV
QRWKLQJ� WR� GR�ZLWK� HQGLQJ� WKH� GLYLVLRQ� EHWZHHQ� WKH� WZR
VLGHV� RI� DQ� HLWKHU�RU� GHFLVLRQ���� 2Q� WKH� FRQWUDU\�� WKH
GLVWLQFWLRQ� EHWZHHQ� FRPSHWLWLRQ� DQG� FRRSHUDWLRQ� PXVW
QRW�EH�HQGHG��DQG�PXVW�� LQVWHDG�� EH� VWULFWO\�PDLQWDLQHG
DQG� LQVWLWXWLRQDOL]HG� LQ� D� OHJDO� IRUP�� $W� WKH� VDPH� WLPH�
WKLV�VDPH�GLVWLQFWLRQ�PDNHV�D�VHFRQG�DSSHDUDQFH��1RZ�
KRZHYHU��LW�LV�UH�LQWURGXFHG�WR�RQH�VLGH�RI�WKH�LQVWLWXWLRQDO
GLYLGH��DQG�RQFH�DJDLQ�VWULFWO\�LQVWLWXWLRQDOL]HG�ZLWKLQ�LW�
0L[HG� FRPSHWLWLRQ�FRRSHUDWLRQ� IRUPV� RQO\� FHDVH� WR� EH
VLPSO\� UHJUHVVLYH� RU� LGHRORJLFDO�� LQ� WKH� VHQVH� WKDW� WKH\
VLPSO\� SXUVXH� RQH� RQO\� RQH� RULHQWDWLRQ� XQGHU� WKH
VHPDQWLF� FORDN� RI� � µFRPELQDWLRQ¶�� LI� DQG� ZKHQ� WKH\� DUH
VXEMHFW�WR�UH�HQWU\�FRQGLWLRQV��%\�WKH�VDPH�WRNHQ��QHLWKHU
GR�WKH\�VLPSO\�VTXDQGHU�WKH�JDLQV�RI�HDFK�VRFLDO�PRGHO
                                                
64 Littmann und Jansen (2000) 64ff.
65 Spencer Brown (1972) 56ff.; 69ff.



WKDW�RQO\�EHFRPH�DSSDUHQW�E\�YLUWXH�RI� WKHLU� LQVWLWXWLRQDO
VHSDUDWLRQ�� ,QVWHDG��DQG� LQVRIDU�DV� UH�HQWU\�VHFXUHV� WKH
VWDEOH�LGHQWLW\�RI�WKH�GLVWLQFWLRQ��WKH\�FDQ�PD[LPL]H�VXFK
DGYDQWDJHV��7KLV��KRZHYHU�� LV�RQO\�SRVVLEOH�XQGHU� WKUHH
FRQGLWLRQV�
�� 6XVWDLQDEOH� LQVWLWXWLRQDOL]DWLRQ� RI� PDUNHW� FRPSHWLWLRQ
WKURXJK�WKH�FRQFOXVLRQ�RI�SDUDOOHO�DQG�GLVWLQFW�ELODWHUDO
FRQWUDFWV��L�H���H[DFWO\�QRW�E\�WKH�FUHDWLRQ�RI�D�XQLWDU\
RUJDQL]DWLRQ�

�� ,QVWLWXWLRQDOL]DWLRQ� RI� WKH� UH�HQWU\� RI� WKH
FRRSHUDWLRQ�FRPSHWLWLRQ� GLVWLQFWLRQ� ZLWKLQ� WKH� V\VWHP
RI� FRQWUDFWV�� VXFK� WKDW�PDUNHW� FRPSHWLWLRQ� LV� RYHUODLQ
E\�D�VSKHUH�RI�RSHUDWLRQDO�FRRSHUDWLRQ�

�� 6LWXDWLRQDOO\�GHILQHG� LQWHUQDO� GHPDUFDWLRQ� EHWZHHQ
RSHUDWLRQDO�VSKHUHV�

$Q\� DWWHPSW� WR� LQVWLWXWLRQDOL]H� K\EULGV� OHJDOO\��PXVW� SD\
GXH� UHJDUG� WR� VXFK� FRPSOLFDWLRQV�� LW� LV� H[DFWO\� WKLV
FRPSOH[�RI�TXHVWLRQV�ZKLFK�*HUPDQ�SULYDWH�ODZ�KDV�\HW
WR�ILQG�D�UHVSRQVH�WR��:H�DUH�IDFHG�KHUH�ZLWK�WKH�GLIILFXOW
TXHVWLRQ�RI�ZKHWKHU�D� OHJDO� FRQQHFWLRQ�FDQ�EH�PDGH�DW
DOO� EHWZHHQ� QHWZRUN� SDUWLFLSDQWV� ZKR� DUH� QRW
FRQWUDFWXDOO\�ERXQG�WR�RQH�DQRWKHU��7KH�TXHVWLRQ�LV�RQH
RI� ZKHWKHU� OHJDO� VDQFWLRQV� H[LVWV� EHWZHHQ� QHWZRUN
SDUWLFLSDQWV� ZKR� DUH� QRW� ERXQG� WR� RQH� DQRWKHU� E\� D
ELODWHUDO� FRQWUDFW�� IRU� µWKH� LQFRUUHFW� EHKDYLRU� RI� D
SDUWLFLSDQW� ZLWKLQ� D� SHUIRUPDQFH� FKDLQ� RU� D� V\VWHP� RI
QHWZRUNHG� FRQWUDFWV�� 7KHVH� >VDQFWLRQV@� DWWDFK� WR
SHUIRUPDQFH� GLVWXUEDQFHV� ZLWKLQ� SHUIRUPDQFH� UHODWLRQV�



ZKLFK� DUH� GLUHFWHG� WR� WKH� JRDO� RI� RQH� VLQJOH� MRLQW
HQWHUSULVH¶���� 7KH� OHJDO� SRVWXODWH� RI� WKH� PXWXDO
FRQWUDFWXDO�OLDELOLW\�RI�QRQ�FRQWUDFWXDO�SDUWQHUV�ZLWKLQ�WKH
QHWZRUN�LV�EHFRPLQJ�LQFUHDVLQJO\�HQWUHQFKHG�DV�D�UHVXOW
RI� KHLJKWHQHG� QHWZRUNLQJ� ZLWKLQ� WKH� SURYLVLRQ� RI� JRRGV
DQG� VHUYLFHV�� SRVLWLYH� OHJDO� SURYLVLRQV� QRWZLWKVWDQGLQJ�
WKH� µMXVWLFH¶� RI� VSRQWDQHRXV� HTXLWDEOH� IHHOLQJV�� DV� ZHOO
DV�� DQG� LQFUHDVLQJO\� VR�� VREHU� SUHYHQWDWLYH� DUJXPHQWV�
GHPDQG�UHVWLWXWLRQDU\�OLDELOLW\�LQ�VXFK�FDVHV��7KH�OLDELOLW\
RI� VWUDQJHUV� WR� WKH� FRQWUDFW� ZLWKLQ� WKH� QHWZRUN� IRU
SURSHUW\�GDPDJHV�LV�WKH�FRQVHTXHQFH�

7KLUG� 6WUXFWXUDO� &RQWUDGLFWLRQ�� 8QLWDV� PXOWLSOH[�
¶3LHUFLQJ� WKH�&RQWUDFWXDO� 9HLO·� LQ�+LJKO\� &HQWUDOL]HG
DQG�'HFHQWUDOL]HG�1HWZRUNV
,Q� D� WKLUG� FRQVWHOODWLRQ� K\EULG� QHWZRUNV� DSSHDU� DV� D
UHVSRQVH� WR� FRPPXQLFDWLYH� FRQWUDGLFWLRQV� ZLWKLQ� WKH
DWWULEXWLRQ� RI� VRFLDO� RSHUDWLRQV�� ZKR�� LQ� WKH� SRVLWLYH
VHQVH�� EHQHILWV� IURP� VXFFHVV� DQG� SURILW�� ZKR�� LQ� WKH
QHJDWLYH� VHQVH�� VXIIHUV� ORVV� DQG� OLDELOLW\²LQGLYLGXDO� RU
FROOHFWLYH�DFWRUV"�,V�WKH�VRFLDO�UHODWLRQV¶�QHWZRUNV�VLPSO\
D� WUXVW�EDVHG� UHODWLRQVKLS� EHWZHHQ� LQGLYLGXDO� DFWRUV�� RU�
DQ� LQGHSHQGHQW� FROOHFWLYH�� PDNLQJ� LWV� DSSHDUDQFH� DV� D
QHZ�DFWRU� WR�ZKRP�QHWZRUN�SDUWLFLSDQWV�RZH� OR\DOW\"� ,Q
WKLV�FDVH�WRR��WKH�WUDGLWLRQDO�DSSURDFK�RI�D�VWULFW�GLYLVLRQ
EHWZHHQ� FRQWUDFW� DQG� RUJDQL]DWLRQ� IRXQG� ERWK� LQ
VRFLRORJLFDO� WKHRU\� DQG� LQ� OHJDO� GRFWULQH� VXSSOLHV
LQDSSURSULDWH� VROXWLRQV�� 6RFLDO� SUDFWLFH� ZLWKLQ� K\EULG
                                                
66 Picker (1987) 1057; the same question is asked by von Möschel (1986), 187 ff.; Rohe (1998) 98.



QHWZRUNV� KDV�� KRZHYHU�� LGHQWLILHG� LWV� RZQ� VROXWLRQ�
µGRXEOH�DWWULEXWLRQ¶�� 7KLV� DWWULEXWLRQ� WHFKQLTXH� LV� RQH� RI
WKH� PRVW� LPSRUWDQW� FKDUDFWHULVWLFV� RI� K\EULG� QHWZRUNV�
IDFLOLWDWLQJ� WKH� GLVWLQFWLRQ� EHWZHHQ� VLPSOH� DWWULEXWLRQ� WR
LQGLYLGXDO� DFWRUV� LQ� WKH� FDVH� RI� WKH� FRQWUDFW�� DQG
DWWULEXWLRQ� WR� FROOHFWLYH� DFWRUV� LQ� WKH� FDVH� RI� WKH
RUJDQL]DWLRQ��2QH�DQG�WKH�VDPH�HFRQRPLF�WUDQVDFWLRQ�LV
GRXEO\� DWWULEXWHG�� WR� LQGLYLGXDO� DFWRUV� DV�QHWZRUN� QRGHV
DQG�WR�WKH�RYHUDOO�QHWZRUN�
7KLV�QHZ� IRUP�RI�RSHUDWLRQDO�DWWULEXWLRQ��KRZHYHU��JLYHV
ULVH�WR�QHZ�ULVNV�WKDW�LQ�WXUQ�GHPDQG�D�QHZ�OHJDO�IRUP�RI
QHWZRUN� UHVSRQVLELOLW\� WKDW� LV� GLVWLQJXLVKDEOH� ERWK� IURP
LQGLYLGXDO� OLDELOLW\� DQG� IURP� WKH� FROOHFWLYH� OLDELOLW\� RI
RUJDQL]DWLRQV�� $OWKRXJK�� WKH� µSLHUFLQJ� RI� WKH� FROOHFWLYH
YHLO¶� SURYHV� LWV� ZRUWK� DV� D� JHQHUDO� IRUPXODWLRQ� WR
HVWDEOLVK� QHWZRUN� OLDELOLW\�� D� GLVWLQFWLRQ� PXVW� EH� PDGH
EHWZHHQ� WZR� W\SLFDO� VLWXDWLRQV�� L�H���EHWZHHQ�FHQWUDOL]HG
DQG�GHFHQWUDOL]HG�QHWZRUNV��9DULRXV�K\EULG�QHWZRUNV�DUH
VR�FHQWUDOL]HG�DQG�WKH�DXWRQRP\�RI�WKHLU�QRGHV�VR�OLPLWHG
WKDW�WKH\�DUH�OLWWOH�PRUH�WKDQ�KLHUDUFKLFDO�RUJDQL]DWLRQV�LQ
FRQWUDFWXDO�FORWKLQJ��6XFK�QHWZRUNV�DUH�OLWWOH�PRUH�WKDQ�D
VWUDWHJLF�HIIRUW� WR�HYDGH� WKH� LPSHUDWLYH�SURYLVLRQ�RI� ODZ�
(PSLULFDO� GDWD� FRQILUPV� WKH� VXVSLFLRQ� WKDW� FRPSDQLHV
GHSOR\� GLVDJJUHJDWLRQ� VWUDWHJLHV� LQ� RUGHU� WR� DYRLG� WKH
DSSOLFDWLRQ�RI�WRUW�DQG�ODERU�ODZ�
,Q� WKH� FDVH� RI� GHFHQWUDOL]HG� QHWZRUNV�� KRZHYHU�� ZH
VKRXOG�PDNH�D�UHWXUQ�WR�RXU�H[DPSOH�RI�WKH�PDUNHWLQJ�RI
SULYDWH�DXWRPRELOHV��$OWKRXJK�WKH�H[WHUQDO� OLDELOLW\�RI� WKH



QHWZRUN��DQG�QRW� MXVW�WKDW�RI� LWV� LQGLYLGXDO�QRGHV��VKRXOG
EH�OHJDOO\�JXDUDQWHHG��WKH�SLHUFLQJ�RI�WKH�FRQWUDFWXDO�YHLO
VKRXOG�QRW�UHVXOW�LQ�XQLWDU\�FROOHFWLYH�OLDELOLW\��5DWKHU��WKH
DSSURSULDWH� IRUP� RI� OLDELOLW\� LV� D� GHFHQWUDOL]HG�� PXOWLSOH
DQG� FROOHFWLYH� FRPELQDWLRQ� RI� QHWZRUN� OLDELOLW\� DQG� WKH
OLDELOLW\�RI�QRGHV�ZKR�KDYH�LQ�IDFW�SDUWLFLSDWHG�ZLWKLQ�WKH
RSHUDWLRQ� XQGHU� VFUXWLQ\�� ,Q� FRQWUDVW� WR� FRPSUHKHQVLYH
FROOHFWLYH�OLDELOLW\�LQ�WKH�FDVH�RI�IRUPDO�RUJDQL]DWLRQV��WKLV
OHDGV� WR� D� UH�LQGLYXDOL]DWLRQ� RI� FROOHFWLYH� OLDELOLW\� ZLWKLQ
QHWZRUNV�� $QDORJRXV� WR� WKH� ZHOO�NQRZQ� FRQFHSW� RI
µPDUNHW�VKDUH�OLDELOLW\¶��RQH�PLJKW�PDNH�XVH�RI�WKH�QRWLRQ
µQHWZRUN� VKDUH� OLDELOLW\¶�� D� IRUP� RI� OLDELOLW\� WKDW� LV
SDUWLFXODUO\�VLJQLILFDQW�LQ�VLWXDWLRQV�ZKHUH�WKH�URRW�FDXVH
RI� GDPDJH� FDQQRW� EH� WUDFHG� EDFN� WR� LQGLYLGXDO� QRGHV�
EXW�RQO\�WR�WKH�QHWZRUN�LWVHOI��6XFK�FDVHV�GR�QRW� LQYROYH
D�WUDGLWLRQDO�FROOHFWLYH�DFWRU�ZKRVH�SURSHUW\�PLJKW�VHUYH
VUYH� DV� WKH� REMHFW� OLDELOLW\� FODLPV�� 1RQHWKHOHVV�� WKH
QHWZRUN� GRHV� VHUYH� DV� D� SRLQW� RI� UHIHUHQFH� IRU� WKH
DWWULEXWLRQ� RI� OLDELOLW\� DQG� DV� WKH� VSULQJERDUG� IRU� WKH� UH�
LQGLYLGXDOL]DWLRQ� RI� OLDELOLW\� DPRQJVW� LQGLYLGXDO� QRGHV�
6XFK�D�UH�LQGLYLGXDOL]DWLRQ�LV�SDUWLFXODUO\�WR�EH�SURPRWHG
LQ� FDVHV� ZKHUH� WKH� LQGLYLGXDO� FRQWULEXWLRQ� RI� QRGHV� WR
GDPDJH� FDQ� QR� ORQJHU� EH� FOHDUO\� GLVWLQJXLVKHG�� EXW
FRPSUHKHQVLYH� OLDELOLW\� ZRXOG� VHHP� WR� EH� DQ
H[DJJHUDWLRQ�� ,Q� VXFK� D� VLWXDWLRQ�� OLDELOLW\� FRXOG� EH�PHW
WKURXJK� WKH� SUR�KDIWD� OLDELOLW\� RI� SDUWLFLSDWLQJ� QRGHV�
FDOFXODWHG� LQ� DFFRUGDQFH� ZLWKLQ� WKHLU� GHJUHH� RI
SDUWLFLSDWLRQ�ZLWKLQ�WKH�QHWZRUN�



��� ,QWHUV\VWHPLF� 1HWZRUNV�� 1HWZRUN� ,QWHUHVW� DV� D
/HJDO�&DWHJRU\"
$� ILQDO� FRQIOLFW� EHWZHHQ� GLIIHUHQW� RSHUDWLRQDO� ORJLFV
EHFRPHV�DSSDUHQW�ZLWKLQ�D�WKLUG�FRQVWHOODWLRQ�RI�K\EULGV�
,Q�WKH�HIIRUW�WR�SURPRWH�WHFKQRORJLFDO�WUDQVIRUPDWLRQ��WKH
VWDWH�SURYLGHV�H[WHQVLYH�JUDQWV�WR�MRLQW�UHVHDUFK�SURMHFWV
EHWZHHQ� SDUWLFXODU� LQGXVWULDO� EUDQFKHV� DQG� LQGHSHQGHQW
UHVHDUFK� LQVWLWXWLRQV��7KLV� UHVXOWV� LQ�D� ORRVHO\�RUJDQL]HG
QHWZRUN� HVWDEOLVKLQJ� FORVH� UHODWLRQVKLSV� EHWZHHQ� WKH
UHOHYDQW�LQGXVWULHV��SDUWLFLSDWLQJ�UHVHDUFK�LQVWLWXWLRQV�DQG
SXEOLF� DXWKRULWLHV� WKDW� KDYH� DQ� LQWHUHVW� LQ� VXFK� FR�
RSHUDWLRQ�� 7KH� QHWZRUN� LV� FKDUJHG� ZLWK� WKH� SXUVXLW� RI
VXFFHVVIXO� LQQRYDWLRQ�� ,WV� DWWLWXGH� WR� WUDQVDFWLRQ� FRVWV�
KRZHYHU�� LV�DV� LUUDWLRQDO�DQG�H[WUDYDJDQW�DV�D� VHULHV�RI
81�FRQIHUHQFHV�
7KLV�LV�D�FRQIOLFW�EHWZHHQ�GLIIHUHQW�VRFLDO�UDWLRQDOLWLHV�WKDW
DJDLQ� GLVWXUEV� LQVWLWXWLRQDO� DUUDQJHPHQWV�� 3DUWLFLSDWLQJ
DFWRUV� GHPDQG� WR� EH� DOORZHG� WR� EHKDYH� LQ� DFFRUGDQFH
ZLWK� GLIIHUHQW� DQG� FRQWUDGLFWRU\� EHKDYLRUDO� ORJLFV�� 7KH
FDVH� RI� SXEOLF�SULYDWH� UHVHDUFK� QHWZRUNV� ZRXOG� UHTXLUH
UDWLRQDO� DFWRUV� WR� REVHUYH� WKUHH� PXWXDOO\� LQFRPSDWLEOH
FDWHJRULFDO� LPSHUDWLYHV�� +\EULG� QHWZRUNV�� LQ� WKLV� FDVH�
DSSHDU�DV�PDQQD�IURP�KHDYHQ��EHLQJ�H[DFWO\�WDLORUHG�WR
EULGJH�PXOWLSOH� FRQWUDGLFWRU\� UDWLRQDOLWLHV�� 7KH\� IDFLOLWDWH
PXWXDO� LQWHUIHUHQFH� EHWZHHQ� UDWLRQDOLWLHV� ZLWKRXW� WKH
LPSRVLWLRQ�RI�KLHUDUFKLFDO�RUGHU�
&DQ� D� OHJDO� FRQFHSW� RI� QHWZRUN� UHVSRQG� WR� VXFK
GHPDQGV"� ,Q� WKH� FDVH� RI� PL[HG� QHWZRUN� UHJLPHV�� WKH



VLPSOH�HYROXWLRQ�RI�OHJDO�QRUPV�WR�VXSSRUW�WKH�WUDQVDFWLRQ
FRVWV� DGYDQWDJHV� DQG� HIILFLHQF\� JDLQV� RI� QHWZRUNV�� DV
RSSRVHG� WR� FRQWUDFWXDO� RU� FRUSRUDWH� DUUDQJHPHQWV�� LV
FOHDUO\�QRW�HQRXJK��,Q�UHDOLW\��VXFK�QHWZRUNV�RQO\�RIIHQG
DJDLQVW� WKH� LPSHUDWLYHV�RI� WUDQVDFWLRQ� FRVW�PLQLPL]DWLRQ
DQG� DOORFDWLYH� HIILFLHQF\�� 1RQHWKHOHVV� WKH\� DUH
VXFFHVVIXO� LQQRYDWRUV��7KH� UROH�RI� OHJDO� FRQFHSWV�RI� WKH
QHWZRUN�LV�WKHUHIRUH�� LQ�WKLV�FDVH�RI�PL[HG�SXEOLF�SULYDWH
UHJLPHV�� IDU� PRUH� RQH� RI� GHYHORSLQJ� SULQFLSOHV� RI
LQVWLWXWLRQDO� DXWRQRP\�� RI� HVWDEOLVKLQJ� IXQGDPHQWDO
ULJKWV�� RI� VHFXULQJ� SURFHGXUDO� IDLUQHVV�� RI� HQVXULQJ� WKH
UXOH�RI�ODZ�DQG�RI�IRVWHULQJ�SROLWLFDO�UHVSRQVLELOLW\�
7KLV�SRLQWV�WR�RQH�RI�WKH�FHQWUDO�WDVNV�RI�D�ODZ�RI�K\EULG
QHWZRUNV�� ,Q� FRQWUDVW� WR� WUDGLWLRQDO� OHJDO� FRQFHSWV�� VXFK
DV� µFRQWUDFWXDO� SXUSRVHV¶� RU� µEXVLQHVV� LQWHUHVW¶�� WKLV
LQYROYHV� WKH�HYROXWLRQ�RI� D� OHJDOO\�DSSOLFDEOH� FRQFHSW�RI
µQHWZRUN� LQWHUHVW¶�� $V� D� FRXQWHUSRLQW� WR� LQVWUXPHQWDO
DXWRQRP\�� ,� FDOO� WKLV� WKH� OHJDOO\� VHFXUHG� µUHIOH[LYH
DXWRQRP\¶� RI� LQGLYLGXDO� VXE�XQLWV� ZLWKLQ� WKH� QHWZRUN�
:LWKLQ� LQWHJUDWHG� RUJDQL]DWLRQV�� EH� WKH\� SULYDWH
FRQFHUQV�� SXEOLF� FRUSRUDWLRQV� RU� PL[HG� IRUP�� UXOHV� RQ
RUJDQL]DWLRQDO�SURFHGXUH�DUH�DOZD\V�RULHQWHG�LQ�OLQH�ZLWK
WKH� FRPPRQ� SXUSRVH�� 7KH� FKDUDFWHU� RI� WKLV� FRPPRQ
JRDO�LV�GHWHUPLQDWLYH�LQ�WKH�FDVH�RI�D�GHFHQWUDOL]DWLRQ�RU
GHOHJDWLRQ�RI� IXQFWLRQV��'HFHQWUDOL]HG�XQLWV�DUH�DIIRUGHG
WKH� IUHHGRP� WR� XVH� WKHLU� ORFDO� NQRZOHGJH� LQ� RUGHU� WR
FKRVH� WKH� DSSURSULDWH� FRQFUHWH� PHDQV� RI� SXUVXLQJ� WKH
FRPPRQ� DLPV� RI� WKH� HQWLUH� RUJDQL]DWLRQ�� RU�� OHJDOO\�
VSHDNLQJ��WKH�µEXVLQHVV�LQWHUHVW¶�



7KLV� LV� HQWLUHO\� GLIIHUHQW� ZLWKLQ� LQWHUV\VWHPLF� QHWZRUNV�
/HJDO� QRUPV� PXVW� QRW� PHUHO\� DIIRUG� QHWZRUN� QRGHV� D
KHLJKWHQHG� GHJUHH� RI� SURWHFWLRQ� IRU� WKHLU� DXWRQRP\�
,QVWHDG��WKH\�PXVW�VXSSO\�D�GLIIHUHQW�IRUP�RI�SURWHFWLRQ�LQ
WKDW��GHVSLWH�FHQWUDOL]DWLRQ��WKH\�PXVW�JXDUDQWHH�UHIOH[LYH
FDSDFLWLHV�� L�H��� WKH�FDSDFLW\�RI�QRGHV� WR�EDODQFH�RXW� �RI
QHWZRUN�UHODWLRQV��WKHLU�RZQ�LQGHSHQGHQW�FRQFHSW�RI�WKHLU
VRFLDO� IXQFWLRQ� DQG� FRQWULEXWLRQ� WR� WKHLU� HQYLURQPHQW�
:LWKLQ� LQWHUV\VWHPLF� QHWZRUNV� RI� VFLHQWLILF� NQRZOHGJH�
SROLWLFV�DQG�WKH�HFRQRP\��WKLV�OHDGV�XV�LQ�WKH�GLUHFWLRQ�RI
D�TXDVL�FRQVWLWXWLRQDO�JXDUDQWHH�IRU�VFLHQWLILF� IUHHGRP�LQ
WKH�IDFH�RI�SROLWLFDO�DQG�HFRQRPLF�LQWHU�UHIHUHQFHV�ZLWKLQ
WKH� ERUGHUV� RI� D� PL[HG� QHWZRUN�� 7KLV� LGHD� LV� LQ� IDFW
JHQHUDOL]DEOH�� ,Q� FRQWUDVW� WR� WKH� FDVH� RI� FRPSDQLHV�� LQ
ZKLFK� OHJDO� JXDUDQWHHV�RI� WKH�DXWRQRP\�RI� VXEVLGLDULHV
SURWHFW�WKH�SURILW�LQWHUHVWV�RI�WKH�SDUWV�DJDLQVW�WKH�ZKROH
DQG� YLFH� YHUVD�� ZH� DUH� UHTXLUHG�� LQ� WKH� FDVH� RI
LQWHUV\VWHPLF� QHWZRUNV�� WR� UHVSHFW� WKH� LQVWLWXWLRQDO
LQWHJULW\�RI�KHDOWK��HGXFDWLRQ��MRXUQDOLVP��WHFKQRORJ\�DQG
DUW��QRW�RQO\�ZLWKLQ�D�GHFHQWUDO��QRW�VLPSO\�GHFHQWUDOL]HG�
VWUXFWXUH� RI� DXWRQRPRXV� QRGHV�� EXW� DOVR� ZLWKLQ� WKH
LQFOXVLYH� QHWZRUN�� $OWKRXJK� LW� VWLOO� PDNHV� VHQVH� WR
FRQFHLYH�RI� D� FRPPRQ� FRPSDQ\� LQWHUHVW� LQ� WKH� IRUP�RI
SURFHGXUDO� DQG� PDWHULDO� OHJDO� QRUPV� ZLWKLQ� FRUSRUDWLRQ
ODZ��WKH�µQHWZRUN�LQWHUHVW¶�FDQ�RQO\�EH�FUHDWHG�RXW�RI�WKH
GHSWKV� RI� WKH� FRPSDWLELOLW\� RI� DXWRQRPRXV� QHWZRUN
SDUWLFLSDQWV�


